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SUMMARY  OF  MAJOR  ISSUES  CONCERNING  THE  MONTANA 
COAL  SEVERANCE  TAX 


This  memo  is  designed  to  summarize  major  arguments  that  have 
been  used  against  the  tax  and  to  supply  some  of  the 
rebuttal.  Over  the  last  three  years  we  have  developed  a 
large  quantity  of  resource  material  in  support  of  these 
positions  and  others.  We  have  attached  those  materials  that 
we  feel  are  particularly  pertinent  to  the  issues  raised  in 
this  memo.  However,  additional  materials  on  these  issues 
and  others  are  available  should  you  consider  them  helpful. 
Both  of  us  will  provide  a  more  in  depth  examination  of  any 
of  the  issues  or  materials,  should  you  desire  them. 


I.   CONSUMER  RELIEF  ...  FALSE  ISSUE 

The  proponents  of  the  legislation  have  consistently 
maintained  that  Montana  is  imposing  an  unfair  tax  burden  on 
electricity  consumers  throughout  the  midwest. 

There  are  numerous  arguments  that  can  be  used  to  show 
that  this  is  a  false  issue.  Assuming  the  tax  is  passed  on, 
the  effect  on  the  average  electric  bill  is  virtually  nil. 
However,  it  is  not  a  certainty  that  the  Montana  tax  is  or 
need  be  passed  on  in  whole  or  even  in  part  to  consumers. 
Even  if  Congress  were  to  limit  state  severance  taxes,  the 
limitation  would  have  little  impact  on  the  cost  of  elec- 
tricity. The  tax  is  only  a  small  fraction  of  the  ultimate 
cost  of  coal  generated  energy.  The  cost  of  transporting 
coal  far  exceeds  the  amount  of  the  tax.  Operating  costs, 
fair  profit  for  the  utility,  and  all  the  taxes  paid  by  the 
consuming  state  must  also  be  added. 

1.  Assuming  that  the  tax  is  passed  through  to  the 
ultimate  consumer,  the  effect  of  Montana's  tax  on  the 
average  residential  consumers'  electricity  bill  is  minimal. 
It  ranges  from  two  tenths  of  one  percent  to  consvimers  of 
power  purchased  from  Interstate  Power  Company  to  2.2%  of  the 
total  bill  for  consumers  of  electricity  from  the  Lower 
Colorado  River  Authority.  Montana  consumers  are  among  the 
highest.  Exhibit  I-l  is  a  summary  of  the  cost  of  the  tax  to 
the  consumer  for  all  of  the  utilities  that  purchase  Montana 
coal.   The  final  column  on  the  chart  shows  the  severance 


tax  as  its  actual  percentage  of  the  total  annual  consumer 
bill  for  each  utility.  Obviously  the  total  is  negligible 
and  it  is  the  height  of  folly  for  congress  to  assume  that 
utility  rates  will  be  reduced  by  cutting  the  tax  in  half. 
The  information  was  compiled  by  Bill  Christiansen  and 
Tom  Coefield  at  the  Department  of  State  Lands.  It  is  based 
on  information  gathered  from  forms  filed  with  the  federal 
government  and  with  the  Edison  Electric  Institute  by  the 
utilities  themselves.  The  primary  source  documents  are  the 
Form  423  summaries  compiled  by  the  Department  of  Energy,  the 
Uniform  Statistical  Reports  filed  by  the  utilities  with  the 
Edison  Electric  Institute,  and  the  Burlington  Northern 
Tariffs. 

2.  The  Coefield  research  has  also  shown  that  the 
Montana  severance  tax  represents  a  small  percentage  of  the 
total  utility  tax  burden.  Exhibit  1-2  contains  a  series  of 
charts  for  each  utility  that  purchases  Montana  coal  together 
with  a  breakdown  of  the  total  tax  burden  of  each.  The  far 
right  column  on  each  sheet  shows  that  all  of  the  Montana 
taxes  are  negligible  when  compared  to  the  other  State  and 
Federal  taxes.  These  figures  do  not  include  state  sales 
taxes  paid  by  the  consumer. 

3.  Coal  is  by  far  the  cheapest  of  all  fossil  fuels 
available  as  an  energy  source  for  utilities.  This  fact  is 
true  even  considering  the  substantial  transportation  costs 
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for  coal.  Montana  and  Wyoming  coal  are  even  a  better  bar- 
gain than  other  coal.  Exhibit  1-3  contains  a  series  of 
charts,  based  primarily  on  the  Form  423,  that  show  the 
prices  of  coal,  gas  and  oil  to  utilities  at  the  burn  site. 
Coal  is  shown  to  be  by  far  the  cheapest.  Table  41  of  the 
exhibit  also  demonstrates  that  Montana  and  Wyoming  coal, 
including  transportation  and  the  tax,  is  by  far  the  cheapest 
fuel  source  at  the  burn  site.  These  figures  are  particu- 
larly striking  when  compared  to  the  cost  of  oil  and  gas 
under  deregulation. 

4.  The  cost  of  transporting  coal  from  coal  mines  in 
eastern  Montana  to  their  destination  at  the  burn  site  in  the 
mid-west  far  exceeds  any  impact  on  the  price  of  residential 
electricity  of  our  severance  tax.  The  transportation  costs 
recently  drew  criticism  from  the  President's  Commission  on 
Coal,  which  found  that  the  Interstate  Commerce  Commission 
had  established  rate  guidelines  allowing  railroads  a  "7%" 
premium  for  coal  traffic,  a  premium  which  is  intended  to 
"subsidize  other  traffic  moving  at  less  than  full  costs.  *  * 
*,"  President's  Commission  on  Coal,  Staff  Findings  20 
(1980).  In  fact,  the  transportation  cost  represents  over 
60%  of  the  average  price  of  Montana  delivered  coal  at  the 
burn  site.  Exhibit  I-l,  the  Coefield  Chart,  shows  the  cost 
of  transportation  of  coal  to  the  mid-west.  If  you  subtract 
column  no.  3,  the  FOB  price  of  coal,  from  column  no.  1,  the 
delivered  price  of  coal,  you  get  the  transportation  costs  of 
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coal  for  each  utility.  Our  figures  were  derived  from  the 
B.N.  tariffs  and  include  the  costs  of  water  transportation 
where  applicable. 

5.  Substitution  of  Montana  coal  for  other  fuels  would 
create  substantial  savings  to  those  utilities.  The  same 
result  occurs  with  the  substitution  of  Montana  coal  for 
eastern  or  mid-western  coal  as  well  as  substituting  Montana 
coal  for  gas  and  oil.  Exhibit  1-4,  prepared  from  the 
Uniform  Statistical  Report  and  Form  423  by  Tom  Coefield, 
demonstrates  precisely  the  dramatic  savings  that  some  of 
these  utilities  could  encounter.  For  example,  Detroit 
Edison  could  save  $177,000,000  per  year  by  just  converting 
to  Montana  coal.  As  almost  all  of  these  utilities  are 
virtually  100%  coal  generated,  costs  of  capital  conversion 
would  not  be  a  factor. 

There  is  one  other  factor  that  is  important  in  com- 
paring our  coal  to  coal  in  other  regions  of  the  country. 
Most  of  our  coal  is  compliance  coal,  low  sulphur  coal  that 
does  not  require  the  use  of  scrubbers  to  remove  the  sulphur 
at  the  generating  plant.  This  can  save  utilities  millions 
in  capital  investment.  However,  under  the  Clean  Air  Act 
Amendments  of  1977  all  utilities  are  required  to  use  the 
best  available  control  technology  (BACT)  irrespective  of  the 
sulphur  content  of  the  coal.  The  purpose  of  this  provision 
is  to  encourage  the  use  of  local  coal.   See  42  U.S.C. 
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section  7425.  See  also,  the  Clean  Air  Act  Amendments  of 
1977,  A  Selective  Legislative  Analysis,  13  Water  L.  Rev. 
747,  800-12  (1978). 
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II.  BECAUSE  APPROXIMATELY  90%  OF  THE  COAL  SUBJECT  TO  THE 
MONTANA  TAX  IS  EXPORTED  TO  OTHER  STATES,  MID-WESTERN 
CONSUMERS  ARE  SUFFERING  FROM  "TAXATION  WITHOUT  REPRE- 
SENTATION." 

(1)  Initially,  it  is  by  no  means  certain  that  the  tax 
is  or  need  be  passed  on  in  whole  or  even  in  part  to  the 
ultimate  consumers.  See  M.  Gillis,  Severance  Taxes  on 
Energy  Resources  in  the  U.S.,  Growth  and  Change  (Jan.  1979). 
(Copy  attached  as  Exhibit  II-l.)  Gillis  argues  that  since 
none  of  the  western  states  have  anything  close  to  a  dominant 
market  position,  each  state  competes  with  other  states  and 
by  itself  faces  relatively  slack  demand  for  coal.  Therefore 
the  possibility  of  substantially  exporting  a  severance  tax 
is  "exceedingly  slim."  Gillis  goes  on  to  state  that  higher 
taxes  would  be  born  by  the  recipients  of  the  economic  rents, 
i.e.,  coal  mining  companies.  This  is  true  despite  the  fact 
that  the  companies  allege  that  the  tax  is  passed  through  to 
the  consumer  by  viture  of  their  contracts.  The  draft  of  a 
CRS  report  by  David  Zimmerman  has  reached  the  same  con- 
clusion. 

(2)  Moreover,  tax  exportation  is  the  rule  rather  than 
the  exception.  The  attached  articles  suggest  that  virtually 
all  state  taxes  are  exported,  in  one  way  or  another,  to 
residents  of  other  states.  McClure,  The  Interstate  Exporta- 
tion of  State  and  Local  Taxes;  Estimates  of  1962,  20 
National  Tax  Journal  49  (1967)  (copy  available  in  our 
library);   McClure,  Severance  Taxes  on  Energy  Resources  in 
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the  United  States,  Growth  and  Change,  January  1979  (attached 
Exhibit  II-2);  McClure,  Economic  Constraints  On  State  and 
Local  Taxation  of  Energy  Resources,  31  Nat.  Tax  Journal  257 
(1978)  (attached  as  Exhibit  I 1-3). 

(An  effort  should  be  made  to  get  Professor  McClure  to 
assist  with  testimony  when  the  bill  comes  up  for  hearing. 
Professor  Hellerstein  has  discussed  the  subject  with  McClure 
and  it  is  our  understanding  that  he  is  willing  to  help.) 

(3)  Finally,  because  Montana  is  not  a  manufacturing 
state,  we're  required  to  import  virtually  all  consumer  goods 
purchased  within  the  state.  As  a  result,  we  pay  many 
different  import  taxes  and  in  balance,  Montana  may  well 
import  more  taxes  than  we  export.  It  is  possible  to  follow 
up  on  this  theory  by  analysis  of  the  SIC  Codes.  Phil 
Brooks,  an  economist  with  the  Department  of  Commerce,  may 
have  some  theories  on  the  procedures  that  can  be  used.  See 
attached  Exhibit  I I -4. 
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III.  MONTANA'S  TAX  RATE  IS  UNPRECEDENTED  AND  UNEQUALED 

(1)  When  measured  as  a  tax  on  energy,  Montana's  Coal 
Severance  Tax  compares  favorably  with  other  state  taxes  on 
oil  and  natural  gas.  It  is  important  to  note  that  what  is 
being  discussed  in  the  legislation  are  taxes  on  energy. 
Utilities  purchase  energy,  not  necessarily  tons  of  coal  or  • 
barrels  of  oil.  BTU's  (British  Thermal  Units)  are  the 
commonly  accepted  means  of  measuring  energy.  Exhibit  III-l 
shows  that  when  measured  as  a  tax  on  energy,  the  Montana 
Coal  Severance  Tax  was  12.11  cents  per  million  BTUs  in  1980. 

In  Texas  the  taxes  on  oil  and  gas  were  12.19  cents  per 
million  BTUs,  in  Louisiana  3.2.-3^  cents  per  million  BTUs,  in 
Oklahoma  14.55  cents  per  million  BTUs.  Sources  for  these 
figures  are  listed  on  the  exhibit  and  were  gathered  primarly 
from  the  individual  states  themselves. 

(2)  The  taxes  levied  by  the  consuming  states, 
primarily  sales  taxes  on  the  use  of  electricity,  are  much 
higher  than  Montana's  tax.  For  example,  Detroit  Edison's 
customers  pay  a  4%  sales  tax  on  the  consumption  of  elec- 
tricity to  the  State  of  Michigan,  If  those  consumers  happen 
to  reside  within  the  city  of  Detroit,  they  pay  an  additional 
5%  city  sales  tax,  for  a  total  of  9%.  However,  our 
severance  tax  averages  .3  of  one  percent  of  the  total  resi- 
dential customer's  electric  bill.   (Source:  CCH  State  Tax 
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Guide/Also  Terry  Cohea  has  submitted  information  on  the 
sales  taxes  in  other  states,  attached  as  exhibit  I I 1-2.) 

(3)  Many  states  receive  much  higher  revenues  and  the 
percentage  of  their  total  state  revenues  from  severance 
taxes  is  much  higher  than  Montana's.  Collections  by  the  top 
ten  states  for  1979  were  as  follows: 

1.   Texas  $1,025,550,000 


2. 

Louisiana 

511,589,000 

3. 

Oklahoma 

280,982,000 

4. 

Alaska 

173,685,000 

5. 

New  Mexico 

159,431,000 

6. 

Kentucky 

154,017,000 

7. 

Florida 

91,901,000 

8. 

Wyoming 

87,419,000 

9. 

Minnesota 

71,263,000 

10. 

Montana 

53,919,000 

In  terms  of  total  state  revenues,  severance  taxes  in  1979 
represented  25.5%  of  total  tax  collections  for  Wyoming;  22% 
for  Louisiana;  21.1%  for  Alaska;  18.5%  for  Oklahoma;  18%  for 
Texas;  and  13.5%  for  Montana.  Source:  Bureau  of  Census, 
State  Governments  Tax  Collections  in  1979,  Table  3  (1980). 
This  table  has  been  updated  for  collections  in  1980.  (See 
Exhibit  I I 1-3.) 
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IV.   MINING  FEDERAL  COAL  (THE  PEOPLE'S  COAL) 


Much  has  been  made  of  the  argument  that  75%  of  the  coal 
mining  in  Montana  occurs  on  federal  land  and  thus  Montana  is 
taxing  the  coal  that  belongs  to  all  the  people  of  the  United 
States,  yet  the  benefits  of  the  tax  are  reaped  only  by 
Montana  citizens. 

(1)  First  of  all,  the  legality  of  that  assertion  is 
untrue.  While  much  of  the  coal  mining  in  Montana  is  done 
pursuant  to  federal  leases,  the  tax  is  not  imposed  on  "the 
people's  coal."  When  the  Department  of  Interior  negotiates 
a  lease  with  the  coal  mining  company,  the  ownership  of  that 
coal  in  fact  is  passed  on  to  the  mining  company.  In  other 
words,  the  government  receives  its  return  in  the  leasing 
process  and  the  tax  is  applied  to  the  private  property  of 
the  coal  mining  companies.  (See  memo  of  Roy  Andes  regarding 
the  legal  incidence  of  the  tax,  attached  as  Exhibit  IV-1.) 

(2)  Furthermore,  while  it  may  be  true  that  a  large 
percentage  of  the  coal  is  mined  pursuant  to  federal  leases, 
those  leases  refer  to  the  federal  mineral  estate  and  not 
necessarily  to  the  surface  estate.  Exhibit  IV-2,  A  BLM 
Study  conducted  in  1977  of  the  Decker-Birney  Planning  Area, 
indicates  that  only  12%  of  the  non-Forrest  Service  surface 
area  over  federal  mineral  estate  is  owned  by  the  federal 
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government.  The  balance  of  the  surface  estate  is  either  in 
state  or  private  hands.  Thus  the  argument  that  we  are 
mining  the  people's  coal  is  somewhat  misleading.  Also 
attached  are  memos  from  Kelly  Blake  and  Suzanne  McNally  at 
State  Lands  on  federal  coal  leasing  policy  (Exhibit  IV-3A); 
coal  production  of  federal  mineral  vs.  total  production 
(Exhibit  IV-3B);  and  a  memo  with  an  overview  of  coal  leasing 
(Exhibit  IV-3C). 

Because  the  government,  in  effect,  divests  itself  of 
ownership  of  the  coal  at  the  time  of  negotiating  the  lease 
with  the  mining  company,  the  public  environmental  and 
economic  interests  should  be  protected  at  that  time. 
Furthermore,  the  Montana  tax  adds  to  the  FOB  price  of  the 
coal  and  thus  results,  under  the  formulas  used,  in  an 
increase  in  federal  royalties  rather  than  a  decrease. 

(3)  It  should  be  noted  that  the  proponents  argue  that 
the  government's  rate  of  return  on  those  leases  is  reduced 
because  of  the  reduced  prices  companies  are  willing  to  pay 
as  a  result  of  the  increased  cost  of  mining  due  to  taxes. 
Exhibit  IV-4  indicates  that  the  federal  revenue  from  coal 
leases  is  substantially  less  than  that  received  from  oil  and 
gas . 

The  exhibit  also  demonstrates  that  state  revenue,  as  a 
result  of  the  state's  receipt  of  50%  of  the  royalties  on  the 
coal  leases,  has  been  negligible  when  compared  to  the  state 
impacts . 
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(4)  Much  has  been  said  about  the  state's  receipt  of 
federal  reclamation  fees.  The  federal  government  collects 
$.35/ton  on  surface  mined  coal.  Exhibit  IV-5  discusses  the 
fees  in  detail  and  indicates  that  less  than  $1  million  has 
been  released  for  Montana  reclamation  projects  while  almost 
$34  million  has  been  collected  on  coal  mined  within  Montana. 

It  is  by  no  means  certain  that  reclamation  will  be 
successful.  The  state  of  Montana  requires  the  mining  com- 
panies to  post  a  reclamation  bond  which  is  not  released 
until  the  reclamation  project  is  proven  effective.  To  date, 
the  State  has  not  released  a  single  bond. 

Of  course,  coal  is  a  non-renewable  resource,  it  is 
subject  to  a  one-time  extraction  and  then  it  is  gone 
forever.  The  Coal  Severance  Tax  is  the  only  way  Montana  can 
obtain  a  return  for  the  loss  of  that  non-renewable  resource. 
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V.  OPPONENTS  ASSERT  THAT  MONTANA  AND  WYOMING  ARE 
EXPLOITING  THE  RESIDENTS  OF  OTHER  STATES  BY  VIRTUE  OF 
THEIR  "MONOPOLY"  POSITION  TO  LOW- SULPHUR  COAL. 


The  assertion  that  Montana  and  Wyoming  have  a  monopoly 
on  low-sulphur  coal  is  factually  untrue.  As  mentioned 
earlier,  the  real  reason  that  Montana  and  Wyoming  coal  is 
purchased  is  that  it  is  very  inexpensive  compared  to  other 
coal,  plus  it  has  a  low  sulphur  content.  The  entire  United 
States  is  rich  in  coal,  with  approximately  31%  of  the  known 
recoverable  coal  in  the  world,  representing  a  several 
hundred  years  supply.  See  President's  Commission  on  Coal, 
Report  to  the  President  (1980).  Coal  deposits  are  found  in 
31  states  and  mined  in  26,  President's  Commission  on  Coal, 
Coal  Data  Book,  62-63,  66  (1978).  In  1977  Montana  coal 
production  was  20  million  tons  or  three  percent  (3%)  of  the 
entire  United  States  production,  id. ,  at  66-67,  89.  We 
increased  production  to  approximately  30  million  tons  in 
1980. 

Both  states  have  a  surplus  of  coal  in  substantial 
quantities  for  sale  at  the  present  time.  This  coal  is 
available  with  present  on-site  mining  equipment.  Wyoming 
presently  has  over  50  million  tons  of  coal  available. 
Wyoming  Coal  Production  Summary  of  Coal  Contracts — Geologi- 
cal Survey  of  Wyoming — Public  Information  Circular  No.  12 
(1980).  Montana  has  an  excess  of  14^  million  tons  available 
at  the  present  time.  (See  memo  of  Brace  Hayden,  Department 
of  State  Lands,  Exhibit  V-1.) 
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Moreover,  many  other  states  have  compliance,  low- 
sulphur  coal  that  is  available  for  sale.  For  example,  44 
percent  of  West  Virginia's  coal  is  compliance  coal  and  30% 
of  Kentucky's  coal  is  low-sulphur.  Western  states  like 
Colorado,  Utah  and  New  Mexico  have  vast  quantities  of  com- 
pliance coal.  (See  memo  of  Lloyd  Bender,  Department  of 
Agricultural  Economics,  Montana  State  University,  citing  a 
1976  publication  of  the  Argonne  National  Laboratory, 
attached  as  Exhibit  V-2 .  The  exhibit  also  contains  an 
interesting  analysis  of  the  factors  that  have  limited  the 
development  of  Montana  coal.) 


■.'i.t6V? 


'Mi  ^      ■  " 


bofi 


i-iij\ 


^tiO£'  "^."5 


16 


VI.   THE  COAL  TAX  RAISES  REVENUE  FAR  IN  EXCESS  OF  THE 
STATE'S  NEEDS 


It  has  been  alleged  that  the  revenues  derived  from  the 
coal  severance  tax  far  exceed  those  revenues  required  to 
mitigate  the  impacts  of  coal  mining  in  the  affected  region 
of  the  state.  Much  has  been  made  of  the  fact  that  Montana 
puts  50%  of  the  revenues  from  the  tax  into  a  permanent  trust 
fund  for  future  generations,  and  of  the  fact  that  state 
government  has  been  able  to  provide  tax  relief  to  its 
citizens  for  the  past  two  legislative  sessions. 

(1)  Only  19%  of  the  revenues  from  the  coal  tax  is 
allotted  to  the  state's  general  fund  for  the  general  support 
of  state  government.  The  rest  of  the  tax  is  earmarked  for 
local  impact  assistance  and  other  impact  related  programs. 
See  Local  Impact  Assistance  Grant  Program  (1975  -1980), 
Montana  Coal  Board,  attached  as  Exhibit  VI -1  (the  formula 
for  distribution  of  the  severance  tax  was  altered  by  the 
1981  legislature  in  some  minor  respects  since  the  promul- 
gation of  this  report).  Funds  for  local  impacts  are 
channeled  into  energy  development  programs,  public  schools, 
the  educational  trust  fund,  libraries,  parks,  renewable 
resource  development,  land-use  planning  and  conservation 
districts.  In  addition  it  is  estimated  that  at  least 
$160,000,000.00  will  be  necessary  for  future  highway 
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construction  and  maintenance  in  the  coal  impact  areas. 
(Exhibit  VI -2.) 

Of  the  19%  of  the  tax  that  is  dedicated  to  the  state 
general  fund,  it  can  be  argued  that  the  funds  are  used  as 
general  appropriations  to  the  state  agencies,  (Department  of 
State  Lands,  Department  of  Natural  Resources,  Department  of 
Commerce,  Department  of  Health  and  Environmental  Resources), 
that  are  charged  with  administering  the  various  governmental 
programs  concerned  with  the  problems  caused  by  the  develop- 
ment of  coal  in  Montana.  For  example,  coal  mining  companies 
are  required  to  pay  a  fee  for  obtaining  a  permit  to  open  a 
new  mine.  However,  the  permit  fees  required  do  not  begin  to 
cover  the  expense  incurred  by  the  state.  Numerous  other 
examples  abound  to  support  this  argument.  Senator  Towe  has 
written  several  arguments  in  this  area  as  well  as  others. 
(See  attached  Exhibit  VI-3A,  VI-3B. ) 

(2)  History  has  provided  Montana  citizens  with  many 
vivid  examples  of  the  price  we  must  pay  for  our  "colonial 
economy."  As  Justice  John  Sheehy  noted  in  the  Montana 
Supreme  Court  opinion  upholding  the  tax:  "Montana's 
experience  has  shown  that  its  mineral  wealth  could  be 
exhausted  and  exported  with  little  left  for  Montana  to  make 
up  the  loss  of  its  irreplaceable  resources.  Montana  has 
been  painfully  educated  by  the  extreme  economic  jolts  that 
follow  when  the  mine  runs  out,  the  oil  depletes,  or  the 
timber  saws  come  still.  We  have  a  good  many  examples  to 
teach  us  what  happens  to  our  hills  when  the  riches  of  our 
treasure  state  are  spent." 
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With  this  in  mind,  in  1976  the  voters  in  Montana 
amended  the  Montana  Constitution,  by  a  2  to  1  margin,  to 
provide  that  50%  of  the  coal  tax  revenue  be  placed  in  a 
permanent  trust  fund  for  future  generations.  Montanans 
voted  to  receive  a  fair  return  for  the  depletion  of  our 
natural  resource;  to  have  something  left  when  the  inevi- 
table bust  occurs  in  our  economic  base;  and  to  avoid  the 
situation  that  has  occured  in  Appalachia  and  other  regions 
of  the  country  as  a  result  of  past  strip  mining  practices. 

According  to  figures  obtained  by  Rich  Bechtel,  the 
Appalachian  Regional  Commission  has  spent  as  much  as  $370 
million  a  year  to  attempt  to  partially  mitigate  social, 
economic  and  environmental  devastation  that  has  occurred  in 
the  past.  Our  trust  fund  is  Montana's  attempt  to  anticipate 
and  solve  some  of  these  problems  on  our  own. 

Eleven  states  have  established  trust  funds  generated 
from  natural  resource  taxation,  including  both  Minnesota  and 
Florida.  Alaska's  trust  has  gone  as  high  as  $1.8  billion 
dollars.  (See  memo  of  Terry  Cohea,  Budget  Analyst,  Office 
of  Budget  and  Program  Planning,  attached  as  Exhibit  VI -4.) 

As  for  the  interest  on  Montana's  Trust  Fund,  $34 
million  dollars  has  been  pledged  to  school  foundation 
programs,  the  long-range  building  program  and  economic 
development.  The  trust  fund  itself  has  been  pledged  as 
collateral  for  bonds  that  will  be  issued  for  Montana  water 
development  projects. 
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VII.  TAXATION  RATES  OF  LOCAL  GOVERNMENTS  IN  THE  IMPACT 
AREAS. 


Proponents  delight  in  citing  the  fact  that  the  mill 
levies  of  county  government  in  the  areas  of  impact  have  been 
reduced  since  the  imposition  of  the  tax  and  thus  argue  that 
the  legitimate  needs  of  coal  mining  have  already  been  met. 
They  refer  to  two  reports  done  for  the  legislative  branch  of 
government  in  1977  and  1979  that  specifically  support  those 
conclusions. 

The  recital  of  the  county  figures  is  misleading.  The 
major  impacts  are  not  felt  by  county  government.  Substantial 
burdens  are  placed  on  other  local  governments,  such  as 
cities  and  school  districts.  Moreover,  the  figures  show 
mill  levies  in  impact  counties  have  actually  increased  in 
most  instances.  For  example  Treasure  County  levies  have 
increased  91%  from  1969  to  1981;  Big  Horn  County  levies  have 
increased  during  the  same  period  29%.  The  only  county 
showing  a  decrease  in  mill  levies  was  Rosebud  County  where 
the  major  power  plants  contribute  to  the  tax  base.  Six 
other  counties  within  the  state  that  are  not  affected  by 
coal  development  have  reduced  mill  levies. 

During  this  same  period,  levies  for  the  city  of 
Forsyth,  the  Rosebud  County  seat,  are  up  589%.  The  Rosebud 
County  elementary  school  district  levy  is  up  278%;  the  high 
school  district  levy  is  up  82%.  Meanwhile  mill  levies  for 
the  city  of  Hardin  have  increased  114%.  The  levy  for  the 
Hardin  High  School  District  is  up  860%. 


ei 


:>a  "30 


sb-^'i 


iOtq 


>::OfR 


to"? 


.,i  u    s.  r 


fJiD 


20 


Sources:  Memorandum  of  Murdo  Campbell,  Administrative 
Officer,  Montana  Coal  Board,  attached  as  Exhibit  VII-1.  Mike 
Walsh  for  the  Department  of  Revenue  has  done  an  extensive 
analysis  of  mill  levy  comparisons  throughout  the  state,  and 
the  fruits  of  his  research  are  available. 
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VIII.  FACTORS  NOT  SUSCEPTIBLE  TO  A  DOLLARS  AND  CENTS 
QUANTIFICATION. 


There  are  numerous  unknowns  and  uncertainties 
surrounding  the  strip  mining  of  coal  in  eastern  Montana. 
The  environmental  impacts  are  enormous  and  there  are 
numerous  problems  that  cannot  be  resolved  at  this  time.  For 
example,  water  is  perhaps  Montana's  most  precious  resource 
and  in  short  supply  in  eastern  Montana.  However,  the  mining 
of  coal  creates  great  disturbance  to  the  underground 
acquifers  that  store  water  in  that  part  of  the  State.  Coal 
mining  in  effect  replaces  those  acquifers  with  underground 
dams.  The  impacts  of  that  process  are  unknown  at  this  time. 
The  only  certainty  is  that  after  the  last  ton  of  coal  is 
mined,  and  the  last  dollar  of  severance  tax  is  paid,  Montana 
will  have  to  deal  with  these  and  a  host  of  other  problems 
that  the  coal  companies  leave  in  their  wake.  Exhibit  VIII-1 
is  a  brief  list  of  many  of  those  factors  that  are  unknown 
and  unquantifiable.  This  list  covers  both  environmental 
interruption  as  well  as  economic,  social  and  psychological 
problems.  The  list  can  probably  be  expanded  with  imput  from 
employees  of  those  departments  that  are  concerned  with  the 
impacts.  The  United  States  Supreme  Court,  in  its  opinion, 
noted  that  many  of  these  factors  are  not  quantifiable, 
certainly  not  in  a  court  of  law,  and  used  that  as  one  basis 
to  decline  to  examine  state  tax  rates. 
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Exhibit   1-2 


Central  Illinois  Light 
Tax  burden  on  residential  utility  customers 

1980 
Source:      Company's  Uniform  Statistical  Report   for  year  ended  Dec.    31,    1980 


Montana  State ^  and  local  taxes® 
Severance  tax 
Gross  proceeds  tax 
Resource  indemnity  trust  tax 
State  income  tax'' 
Subtotal 


Amount 

Residential 
(30.4%) 

Per 
Customer 

$1,278,000 

211,000 

21,000 

61,000 

$388,512 

64,144 

6,384 

18,544 

$2.35 
0.39 
0.04 
0.11 

$1,571,000 

$477,584 

$2.89 

Illinois  State  and  local  taxes^ 
Property 
Franchise 
Gross  receipts 
State  income  tax 
Deferred  state  income  tax  (net) 
Miscellaneous 
Subtotal 


$6,034,000 

$1,834,336 

$11.11 

198,000 

60,192 

0.36 

12,382,000 

3,764,128 

22.80 

1,578,000 

479,712 

2.91 

1,824,000 

554,495 

3.36 

266,000 

80,864 

0.49 

$22,282,000 

$6,773,727 

$41.03 

Federal^  taxes 

Black  lung  and  reclamation-^® 

Payroll 

Federal  income  tax 

Deferred  Federal  income  tax  (net) 

Investment  tax  credit  adjustment 

Subtotal 

TOTAL 


$304,000 

1,303,000 

5,958,000 

10,927,000 

3,486,000 

$92,416 

396,112 

1,811,232 

3,321,808 

1.059,744 

$0.56 

2.40 

10.97 

20.12 

6.42 

$21,978,000 
$45,831,000 

$6,681,312 
$13,932,623 

$40.47 
$84.39 

^Does  not  include  royalties 

^Assumed  to  be  1  percent  of  gross  revenues  (i.e.  mine's  gross  margin  is  15%) 

^On  Montana  coal  only 

^Source:   Attached  Severance  tax  summary 

*Does  not  include  the  Illinois  5  percent  sales  tax.   The  average  Illinois 
residential  customer  paid  $27.56  in  sales  tax  in  1980,  7.0  times  the  amount 
paid  for  all  Montana  taxes. 
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Wisconsin  Power  and  Light 
Tax  burden  on  residential  utility  customers 

1980 
Source:   Company's  Uniform  Statistical  Report  for  the  year  ended  Dec.  31,  1980. 


Amount 

Residential 

Per 

(28.4%) 

Customer 

Montana  State ^  and  local  taxes^ 

Severance  tax 

$3,196,000 

$907,664 

$3.43 

Gross  proceeds  tax 

496,000 

133,196 

0.50 

Resource  indemnity  trust  tax 

53,000 

15,052 

0.06 

State  income  tax^ 

153,000 

43.452 

0.16 

Subtotal 

$3,871,000 

$1,099,364 

$4.15 

Wisconsin  State  and  local  taxes^ 

Property 

$8,720,000 

$2,476,480 

$9.37 

Franchise 

1,000 

284 



Gross  receipts 

331,000 

94,004 

0.36 

Unenployment 

48,000 

13,632 

0.05 

State  income  tax 

4,055,000 

1,151,620 

4.36 

Miscellaneous 

11,000 

3.124 



Subtotal 

$13,166,000 

$3,739,144 

$14.14 

Federal^  taxes 

Black  lung  and  reclamation-^^ 

$993,000 

$282,012 

$1.07 

Payroll 

2,774,000 

787,816 

2.98 

Federal  income  tax 

14,095,000 

4,002,980 

15.14 

Investment  tax  credit  adjustment 

6,580,000 

1.868.720 

7.07 

Subtotal 

$24,442,000 

$6,941,528 

$26.26 

TOTAL 

$41,479,000 

$11,780,036 

$44.55 

^Does  not  include  royalties 

■^Assumed  to  be  1  percent  of  gross  revenues  (i.e.  mine's  gross  margin  is  15%) 

^On  Montana  coal  only 

^Source:   Attached  Severance  tax  summary 

^Does  not  include  the  Wisconsin  4  percent  sales  tax.  The  average  residential 
customer  paid  $16.21  in  sales  tax  in  1980,  3.9  times  the  amount  paid  for  all 
Montana  taxes. 
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Northern  States  Power 
Tax  burden  on  residential  utility  customers 

1980 
Source:   Company's  Uniform  Statistical  Report  for  the  year  ended  Dec.  31,  1980. 


Montana  State ^  and  local  taxes^ 
Severance  tax 
Gross  proceeds  tax 
Resource  indemnity  trust  tax 
State  income  tax^ 
Subtotal 


Amount 

Residential 
(27.8%) 

Per 
Customer 

$12,834,000 

1,830,000 

214,000 

616.000 

$3,567,852 

508,740 

59,492 

171,248 

$3.72 
0.53 
0.06 
0.18 

$15,494,000 

$4,307,332 

$4.49 

Minnesota,  North  Dakota,  South  Dakota, 
and  Wisconsin  State  and  local  taxes^ 
Property 
Franchise 
Gross  receipts 
State  income  tax 
Deferred  state  income  tax  (net) 
Miscellaneous 
Subtotal 


$59,732,000 

$16,605,496 

$17.33 

612,000 

170,136 

0.18 

11,352,000 

3,155,856 

3.29 

13,597,000 

3,779,966 

3.95 

2,888,000 

802,864 

0.84 

748,000 

207,944 

0.22 

$88,929,000 

$24,722,262 

$25.81 

Federal^  taxes 

Black  lung  and  reclamation-^^ 

Payroll  and  unemployment 

Federal  income  tax 

Deferred  Federal  income  tax  (net) 

Investment  tax  credit  adjustment 

Subtotal 

TOTAL 


$3,792,000 

6,403,000 

61,035,000 

8,637,000 

8,436.000 

$1,054,176 
1,780,034 

16,967,730 
2,401,086 
2,345,208 

$1.10 
1.86 

17.71 
2.51 
2.45 

$88,303,000 
$192,726,000 

$24,548,234 
$53,577,828 

$25.63 
$55.93 

^Does  not  include  royalties 

^Assumed  to  be  1  percent  of  gross  revenues  (i.e.  mine's  gross  margin  is  15%) 

^On  Montana  coal  only 

^Source:   Attached  Severance  tax  summary 

^Does  not  include  the  Minnesota  or  Wisconsin  4  percent  sales  tax.   The  average 
Minnesota  or  Wisconsin  residential  customer  paid  $13.29  in  sales  tax,  3.0  times 
the  amount  paid  for  all  Montana  taxes. 


Tlid    Xj&' 


■XiiJ 


V  -»  ^>«  ,.•       ^.n-i       :;»*** 


(.- 


,IA7 


bifiq 


Commonwealth  Edison  and  subsidiaries 
Tax  burden  on  residential  utility  customers 

1980 
Source:      Company's  Uniform  Statistical  Report   for  year  ended  Dec.   31,    1980 


Montana  State ^  and  local  taxes^ 
Severance  tax 
Gross  proceeds  tax 
Resource  indemnity  trust  tax 
State  income  tax'' 
Subtotal 


Amount 

Residential 
(28.7%) 

Per 

Customer 

$16,648,000 

2,246,000 

277,000 

772,000 

79,499 
221.564 

$1.77 
0.24 
0.03 
0.08 

$19,943,000 

$5,723,641 

$2.12 

Illinois  and  Indiana  State  and  local  taxes^ 


Property 

$41,525,000 

$11,917,675 

$4.42 

Franchise 

1,515,000 

434,805 

0.16 

Gross  receipts 

218,862,000 

62,813,394 

23.30 

State  income  tax 

14,601,000 

4,190,487 

1.55 

Deferred  state  income  tax  (net) 

17,073,000 

4,899,951 

1.82 

Municipal  compensation 

44,032,000 

12,637,184 

4.69 

Miscellaneous 

65.938.000 

18,924.206 

7.02 

Subtotal 

$403,546,000 

$115,817,702 

$42.96 

Federal^  taxes 

Black  lung  and  reclamation^^ 

Payroll 

Federal  income  tax 

Deferred  Federal  income  tax  (net) 

Investment  tax  credit  adjustment 

Subtotal 

TOTAL 


$2,588,000 
18,372,000 
103,241,000 
93,460,000 
(8,310.000) 

$742,756 

5,272,764 

29,630,167 

26,823,020 

(2.384.970) 

$0.28 
1.96 

10.99 
9.95 

(0.88) 

$209,351,000 
$632,840,000 

$60,083,737 
$181,625,080 

$22.30 
$67.38 

^Does  not  include  royalties 

^Assumed  to  be  1  percent  of  gross  revenues  (i.e.  mine's  gross  margin  is  15%) 

-'On  Montana  coal  only 

^Source:   Attached  Severance  tax  summary 

^Does  not  include  the  Illinois  5  percent  sales  tax.   The  average  Illinois 
residential  customer  paid  $20.64  in  sales  tax  in  1980,  9.7  times  the  amount 
paid  for  all  Montana  taxes. 
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Detroit  Edison 
Tax  burden  on  residential  utility  customers 

1980 
Source:      Company's  Uniform  Statistical  Report   for  year  ended  Dec.   31,    1980 


Montana  State ^  and  local  taxes^ 
Severance  tax 
Gross  proceeds  tax 
Resource  indemnity  trust  tax 
State  income  tax^ 
Subtotal 


Amount 


$6,616,000 
895,000 
110,000 
313.000 


$7,934,000 


Residential 
(30.4%) 


Per 
Customer 


$2,011,264  $1.24 

272,080  0.17 

33,440  0.02 

95.152  0.06 


$2,411,936        $1.49 


Michigan  State  and  local  taxes^ 
Property 
Payroll 

Single  business 

Deferred  state  income  tax  (net) 
Use 

Miscellaneous 
Subtotal 


$92,695,000 

$28,179,280 

$17.37 

880,000 

267,520 

0.16 

6,537,000 

1,987,248 

1.23 

(4,219,000) 

(1,282,576) 

(0.79) 

1,020,000 

310,080 

0.19 

447.000 

135.888 

0.08 

$97,360,000 

$29,597,440 

$18.24 

Federal^  taxes 

Black  lung  and  reclamation^^ 

Payroll 

Federal  income  tax 

Deferred  Federal  income  tax  (net) 

Investment  tax  credit  adjustment 

Subtotal 

TOTAL 


$1,555,000 

$472,720 

$0.29 

12,016,000 

3,652,864 

2.25 

3,730,000 

1,133,920 

0.70 

63,345,000 

19,256,880 

11.87 

(21.815,000) 

(6,631,760) 

(4.09) 

$58,831,000 

$17,884,624 

$11.02 

$164,125,000 

$49,894,000 

$30.75 

^Does  not  include  royalties 

^Assumed  to  be  1  percent  of  gross  revenues  (i.e.  mine's  gross  margin  is  15%) 

■^On  Montana  coal  only 

^Source:   Attached  Severance  tax  sunraary 

^Does  not  include  sales  taxes  (Michigan  -  4  percent,  Detroit  -  5  percent).   The 
average  Detroit  residential  customer  paid  $17.99  in  sales  tax  in  1980,  12.1  times 
the  amount  paid  for  all  Montana  taxes. 
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Interstate  Power 
Tax  burden  on  residential  utility  customers 

1980 
Source:      Company's  Uniform  Statistical  Report   for  year  ended  Dec.    31,    1980 


Montana  State ^  and  local  taxes^ 
Severance  tax 
Gross  proceeds  tax 
Resource  indemnity  trust  tax 
State  income  tax^ 
Subtotal 


Amount 


$412,000 

68,000 

7,000 

20_j000 


$507,000 


Residential 
(23.5%) 


$96,820 

15,980 

1,645 

4_J00 


$119,145 


Per 

Customer 


$0.79 
0.13 
0.01 
0.04 


$0.97 


Iowa,  Minnesota,  and  Illinois  State  and  local  taxes^ 
Property 
Franchise 
Gross  receipts 
Unemployment 
State  Income  tax 
Deferred  state  income  tax  (net) 
Miscellaneous 
Subtotal 


$7,266,000 

$1 

,707,510 

$13.98 

51,000 

11,985 

0.10 

277,000 

65,095 

0.53 

16,000 

3,760 

0.03 

1,979,000 

465,065 

3.81 

441,000 

103,635 

0.85 

131,000 

30,785 

0.25 

$10,161,000 

$2 

,387,835 

$19.55 

Federal^  taxes 

Black  lung  and  reclamation^^ 

Payroll 

Federal  income  tax 

Deferred  Federal  income  tax  (net) 

Investment  tax  credit  adjustment 

Subtotal 

TOTAL 


$127,000 

820,000 

8,443,000 

2,276,000 

734,000 

$29,845 
192,700 
1,984,105 
534,860 
172,490 

$0.24 
1.58 

16.25 
4.38 
1.41 

$12,400,000 
$23,068,000 

$2,914,000 
$5,420,980 

$23.83 
$44.35 

^Does  not  include  royalties 

■^Assumed  to  be  1  percent  of  gross  revenues  (i.e.  mine's  gross  margin  is  15%) 

^On  Montana  coal  only 

^Source:   Attached  Severance  tax  summary 

^Does  not  include  sales  taxes  (Iowa  -  3  percent,  Minnesota  -  4  percent,  and 

Illinois  -  5  percent).   The  average  residential  customer  paid  $12.44(Iowa) , 

$16.59(Minnesota),  or  $20.74(Illinois)  in  sales  tax  in  1980,  12.8,  17.1,  or 

21.4  times  the  amount  paid  in  all  Montana  taxes  respectively. 
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Minnesota  Power  and  Light 
Tax  burden  on  residential  utility  customers 

1980 
Source:   Company's  Uniform  Statistical  Report  for  the  year  ended  Dec.  31,  1980. 


Montana  State ^  and  local  taxes^ 
Severance  tax 
Gross  proceeds  tax 
Resource  indemnity  trust  tax 
State  income  tax^ 
Subtotal 


Amount 


$5,087,000 

724,000 

85,000 

257_^000 


$6,153,000 


Residential      Per 
(  8.4%)      Customer 


$427,308 

60,816 

7,140 

21_^588 


$516,852 


$4.44 
0.63 
0.07 
0.22 


$5.36 


Minnesota  State  and  local  taxes^ 
Property 
Unenployment 
State  income  tax 
Deferred  state  income  tax  (net) 
Miscellaneous 
Subtotal 


$14,553,000 

$1, 

,222,452 

$12.70 

49,000 

4,116 

0.04 

558,000 

46,872 

0.49 

5,337,000 

448,308 

4.66 

20,000 

1,680 

0.02 

$20,517,000 

$1 

.,723,428 

$17.91 

Federal^  taxes 

Black,  lung  and  reclamation-^^ 

Payroll 

Federal  income  tax 

Deferred  Federal  income  tax  (net) 

Investment  tax  credit  adjustment 

Subtotal 

TOTAL 


$1,575,000 

$132,300 

$1.37 

1,418,000 

119,112 

1.24 

319,000 

26,796 

0.28 

18,039,000 

1,515,276 

15.74 

1,892,000 

158,928 

1.65 

$23,243,000 

$1,952,412 

$20.28 

$49,913,000 

$4,192,692 

$43.55 

^Does  not  include  royalties 

^Assumed  to  be  1  percent  of  gross  revenues  (i.e.  mine's  gross  margin  is  15%) 

■^On  Montana  coal  only 

^Source:   Attached  Severance  tax  summary 

^Does  not  include  the  Minnesota  4  percent  sales  tax.   The  average  Minnesota 
residential  customer  paid  $14.74  in  sales  tax  in  1980,  2.8  times  the  amount 
paid  for  all  Montana  taxes. 
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Energy  Data  Report 


Cost  and  Quality  of 
Fuels  for  Electric  Utility  Plants 

1980 


FPC  Form  No.  423 


U.S.  Department  of  Energy 

Energy  Information  Administration 

Assistant  Administrator  for  Energy  Data  Operations 
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able  3.    Average  Cost  of  Fossil  Fuel  Receipts  to  Electric  Plants  (Cents  per  Million  Btu) 

1978  1979  1980 


able  4.    Estimated  Cost  of  Fossil  Fuels  Consumed  by  Electric  Utility  Plants,  1977-1980  (Million  Dollars) 


1-3 


Fuel 


1977 


Average 
Cost 


Average 
Cost 


Percent 

Change 

From 

1977 


- 


1 


oal 94.7  111.6 

id 225.5  219.0 

,rfS 129.4  142.6 

.verage.  129.5  140.9 

•iirce;  •Federal  Power  Commission  Form  423. 


17.8 

-2.a 

10.4 

8.8 


Average 
Cost 

122.4 
308.4 
175.0 
164.2 


Percent 
Change 

From 

1978 

9.7 
40.8 
22.5 
16.5 


Average 
Cost 


135.1 
431.5 
221.4 
190.4 


/ 


Percent 
Change 

From 

1979 

10.3 
39.9 
265 
16.0 


1 


1977 


1978 


Fuel 


Estimated 
Cost 


Percent 
Change 
Estimated  From 

Cost  1977 


1979 

Percent 
Change 
Estimated  From 

Cost  1978 


1980     * 

Percent 
Change 
Estimated  From 

Cost  1979 


,oal.... 

9,719.6 

jii 

8,623.7 

.as 

4,241.4 

'otal .. 

22.584.7 

11,439.2, 
8,554.2 
4,718.2 

24,711.6 


17..7 

-0.8 

11.2 

9.4 


13,789.4 
9,947.5 
6,318.7 

30,055.6 


20.5 
16.3 
33.9 
21.6 


16,377.5 

11.384.7 

8,402.4 

36,164.0 


18.8 
14.4 
33.0 
20.3 


o\e:  Calculated  by  applying  average  unit  cost  of  fossil  fuels 
ceipts  to  electric  plants  (FPC  Form  423)  to  the 
.antiiies  of  fuels  consumed  (FPC  Form  4). 
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_  Destination 

North  Eastern 
(New  England  and 
Middle  Atlantic) 

Mid  Western  ' 
(East  North  Central  and 
West  North  Central) 

South  Eastern 
(South  Atlantic  and 
East  South  Central) 

West  South  Central 

Western  " 
(Mountain  and  Pacific) 

Total 


'  Excluding  North  and  South  Dal<ota 
Including  North  and  South  Dal<ota. 


Contract  Coal 

Cost 


Quantity 

(thousand 

tons) 


39,161.2 
195,157.7 


151.869.6 
59,998.7 

79,607.1 
525,564.4 


(cents 
per 

million 
Btu) 


140.7 


140.1 


153.1 
124.8 

[76.i:j 
134.7 


(dollars 
per  ton) 


34.25 


29.41 


36.52 
19.09 

Vl.96  ] 
28.31 


Spot  Coal 


Cost 


Quantity 

(thousand 

tons) 


13,690.8 

27.575.4 

22,849.2 
0.0 

4,315.5 
6S.430.9 


(cents 
per 

mlillon 
Btu) 


(dollars 
per  ton) 


131.7 


137.88 


144.9 
0.0 


3242 


31.58 


35.27 
0.0 
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Table  41.   Primary  Energy  Purchase  Data  for  All  Reporting  Plants  by  Census  Region  and  State,  1980 


I    I 

I?     I 


Cansu*  Region 
and  SUte 


Total 


tal  I  Coal  I 


Total  Btu  (Billions) 
Coal  I  Oil 


:r 


%  of  Total  Btu 


' 


I 


< 


If, 

fir 


Naw  England 519.493.6 

Connecticut  131,962.5 

Maine 21,643.0 

Massachusetts 305.523.0 

New  Hampshire 51,294.5 

Rhode  Island 8,683.2 

Vefmonl 387.4 

Middle  Atlantic 2,043,608.4 

New  Jersey  241,352  7 

New  York 649,610.2 

Pennsylvania 1.152,845.4 

Ea»t  North  Central .._ 3,742,216.3 

Illinois 842.185.2 

Indiana 802,562.0 

Michigan  606,423.7 

Ohio 1,177,801.3 

Wisconsin 313,244.0 

Weal  North  Central  1,549,317.6 

Iowa 205,679.0 

Kansas 274,714.8 

Minnesota 226,243.7 

Missouri  547,616.4 

Nebraska 98,171.0 

North  Dakota  161,988.5 

South  Dakota 34,904.2 

South  Atlantic 3,411,358.7 

Delaware  70.937.7 

District  o(  Columljia 9.535.1 

Florida 829,809.9 

Georgia 517,362.1 

Maryland 212,728.8 

North  Carolina 578.752.8 

South  Carolina 221.613.4 

Virginia 226.187.7 

West  Virginia 744.431.3 

East  South  Central  1,777,512.6 

Alabama  478.121.3 

Kentucky 573.378.3 

Mississippi  215,770.7 

Tennessee 510.242.3 

West  South  Central 3,311,867.6 

Arkansas 138.652  3 

Louisiana  515.5890 

Oklahoma 477,715  8 

Texas  2,179,910  5 

Mountain 1,423,497.5 

Arizona 328.803  5 

Colorado  257,302  0 

Idaho 49.4 

Montana 6l  ,537. 1 

Nevada  144,641.5 

New  Mexico 251,276.3 

Utah  123.7465 

Wyoming 256.141.1 

Pacific  1,092,182.8 

Calilorma  990,370.8 

Oregon 22.352.2 

Washington  79.459  8 

Contiguous  U.S 18,871,255.1 


45,165.4 


16,946.6 
28,218.8 


1,344,237.8 

66.133  0 

156.880.6 

1.021.224.2 

3,526,888.7 

739.024,1 
796.416  9 
532.018.1 
1,161.549.4 
297.880.2 

1,413,135.8 

199.500  5 
188.135.0 
214.777.7 
528.631  4 

86.711.8 
161,655.8 

33,723.5 

2,536,950.5 
26.989.2 

205.723.3 
507,201.9 
148.591.7 
575.019.8 
201.138.8 
130.128.5 
742.157  3 

1,642,879.3 

474.373.4 

570.554.1 

90.0096 

507.9422 

917,798.1 

55.706.1 

33.1648 

137,101  9 

691.825.2 

1,226,533.1 

264,9197 
224,024.3 

57,195  6 

99,685  6 

205,661  7 

119,036.4 

256,009.8 

95,308.2 

17.548  2 
77,7600 

12.648,896.8 


467,609.3 

131.962.5 

21.6430 

282.0965 

23.075.1 

8,6832 

146.4 

589,719.4 

92.1552 
367,693.2 
129,871.0 

162,642.7 

84.136.3 

4,682.0 

58,027.4 

12.588  0 

3,2090 

13,651.2 

7390 

692.5 

4.928.7 

4.8107 

1.527.9 

332.7 

619.7 

-689,858.8 

37,296.5 

9.535.1 
464.982.7 

6.393.2 
58,793.5 

2.2139 
14.896.2 
93,605.5 

2.1422 

37,612.3 

2.182  6 

8858 

32.243.9 

2.300.1 

79,797.2 

21.536.5 

46.532.1 

106.7 

11,621.9 

32,733.3 

12.1074 
2.187,4 

61.5 

15.901  3 

1.545.5 

848  0 

82.2 

457,815.6 

454.167  1 
2,104.1 
1.544  4 

3.531,439.9 


Gas 

6,718.9 

6,479.9 

2390 

209,851.2 

83.064.5 

125.036.4 

1.750.2 

52,684.8 
19.0248 

1.463,1 
16,378.2 

3,663.9 
12,154.8 

122,530.6 

5.439.5 
85,887,3 

6,537.3 
14,1743 

9,931.2 

561.0 

184,549.4 

6.651.9 

159.104.0 
3.767.0 
5,343.6 
1.519.1 
5.578.4 
2,4537 
131.7 

97,021.0 
1,565.4 
1,936.4 

93,517.2 


2,314,272.4 

61.4096 

435.892.1 

340.507.2 

1.476.463.4 

164,231.0 

51.776.4 

31.090.3 

49  4 

4.2800 

29.054  5 

44.069.1 

3.862.2 

49  1 

539.059.0 

536,203.7 

2.699.8 

155.5 

3,690.918.3 


Coal 


Oil 


Gas 


Avg.  Of 
e  pp 


6.7 


5.5 
55.0 


60.9 

27.4 
24.1 
88.6 

94.2 
87.8 
99.2 
87,7 
98.6 
95.1 

91.2 

97,0 
685 
94.9 
96.5 
88.3 
99.8 
966 

74.4 

38.0 

248 
98.0 
69.9 
99.4 
90.8 
57.5 
99.7 

92.4 
99.2 
99.5 
41.7 
99.5 

27.7 

40.2 

64 

28.7 

31.7 

86.2 

80.6 
87,1 

92.9 
68.9 
81.8 
96.2 
99.9 

8.7 

78.5 
97.9 

67.0 


28.9 

38  2 
56.6 
11.3 

4.3 

10.0 

.6 

9.6 

1.1 

1.0 

.9 

.4 

.3 
2,2 

,9 
1.6 

.2 
1,8 

20.2 

52.6 

100.0 

56.0 

1.2 

27,6 

.4 

6.7 

41.4 

3 

2.1 

.5 

.2 

14.9 

.5 

2.4 

155 
9.0 
0 


2.3 

3.7 

.9 

,1 

11,0 

.6 

.7 


0 


1J 


90.0 

100,0 
100.0 

92  3  2.1 

45.0 
1000 

38.3  61.7 


41.9 

45.9 
9.4 
19 

13.4 


10.3 

34,4 

192 

,2 

1.4 
2,3 

,2 
2,7 

,3 
3.9 

7.9 

2.6 

31.3 

2.9 

2.6 

10,1 

1.6 

5.4 

9.4 

19.2 

.7 

2.5 

3 

2,5 

11 

0 

5,5 

.3 

,3 

433 


69,9 

44.3 
84.5 
71.3 
67.7 

11.5 

15.7 

12.1 

100.0 

7.0 
20.1 
17.5 

3.1 

0 

49.4 

54  1 

12,1 

,2 

19.6 


Coal 
172.9 


194  6 
159.S 


137.2 

180  3 
1472 
132.9 

146.7 
1616 
126.5 
156.4 
147.8 
141.7 

110.0 

138.7 
107,1 
1043 
1188 
124  2 
556 
763 

153.1 

1639 

1800 
1500 
153  8 
156.7 
155.7 
171.3 
140.6 

150.2 

161.2 
130.8 
183.8 
155  7 

124.8 

1336 
195.5 
123.4 
121.0 

CziU 

976 
85G 

I'Ob  (J 
55  9 

113.8 
568 

104.4 

141  2 
96  1 

13S.1 


{')   Denotes  values  that  round  to  zero 
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Exhibit   II-l 


A  r^/^  of  Two  Minerals 

Severance  Taxes  on  Energy  Resources 
in  the  United  States 


MALCOLM  GILLIS 


THE  IMPLICATIONS  for  national  energy  aims  of 
subnational  severance  taxes  and  otiier  output-re- 
lated levies  on  two  energy  resources,  coal  and  uranium, 
are  examined  in  this  paper.'  In  the  mountainous 
literature  on  energy  taxation  that  has  appeared  since 

1973,  the  focus  has  been  largely  upon  oil  and  natural 
gas,  while  a  relatively  modest  amount  of  published 
material  has  dealt  with  issues  in  coal  and  uranium  taxes, 
particularly  insofar  as  they  miglu  affect  national  energy 
goals.  The  marked  emphasis  upon  taxes  on  oil  and  gas 
was  not  surprising,  given  that  in  the  cases  of  these  two 
substances  national  economic  and  military  security  has 
been  perceived  to  be  directly  threatened,  owing  to  heavy 
dependence  on  imports  from  sources  of  uncertain 
reliability.  But  for  coal  and  uranium,  no  short-term 
threat  was  present  since  the  nation  has  relied  almost 
exclusively  on  domestic  deposits  of  both.  Indeed,  until 

1974,  the  Atomic  Energy  Commission  prohibited  the 
use  of  foreign  uranium  in  U.S.  commercial  reactors.^ 

If  relatively  few  studies  have  focused  upon  coal  and 
uranium  taxes,  even  fewer  have  devoted  more  than 
perfunctory  attention  to  the  assessment  of  the  effects  of 
output-related  taxes  on  the  provision  of  these  two 
energy  resources,''  particularly  in  the  context  of  national 
energy  policy.  There  are  perhaps  two  main  reasons  for 
this  potentially  significant  omission.  First,  the  federal 
government  does  not  collect  output-related  taxes  on 
uranium  mining  or,  for  that  matter,  on  any  nonfuel 
minerals.  And  for  coal,  the  federal  government  did  not 
levy  any  output-based  taxes  until  October  of  1977, 
when  companies  began  paying  small  taxes  on  produc- 
tion, the  proceeds  of  which  are  earmarked  for  reclama- 
tion of  strip-mined  coal  sites.*  Aside  from  the  relatively 
minor  federal  taxes  on  coal  production,  taxes  on 
uranium  and  coal  are  imposed  exclusively  by  state  and 
local  governments  in  regions  where  these  minerals  are 
won,  and  are  levied  in  such  a  variety  of  forms  as  virtually 
to  defy  description,  much  less  coherent  analysis.  And  as 
these  subnational  energy  taxes  have  been  thouglit  to  lie 
beyond  the  scope  of  federal  intluence,  they  have  been 
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little  considered  in  the  continuing  national  debate  over 
federal  energy  policy. 

Second,  output  taxes  on  coal  and  uranium  have 
commonly  been  viewed  as  insignificant  in  any  case, 
amounting  to  little  more  than  minor  tributes  exacted  by 
a  few  state  and  local  governments.  Indeed,  in  an 
influential  study  in  1974  by  the  Policy  Study  Group  of 
the  Massachusetts  Institute  of  Technology  Energy  Lab- 
oratory, state  and  local  taxes  on  coal  were  excluded 
from  the  analysis  of  coal  costs,  on  grounds  that  they 
were  "negligible  on  the  whole."'  While  this  judgment 
was  likely  a  correct  one  in  1974,  developments  in 
state-local  tax  policy  toward  coal  and  uranium  since  that 
time  have  resulted  in  some  significant  new  output -based 
taxes  on  both  minerals,  few  of  wluch  appear  to  qualify 
as  negligible.  These  developments  are  discussed  in  a 
subsequent  section  of  this  paper,  following  a  brief 
discussion  of  major  similarities  and  differences  between 
circumstances  affecting  coal  and  uranium. 

An  effort  to  assess  the  implications  of  severance  and 
related  taxes  for  federal  energy  aims  would  ideally 
require  a  clear  statement  of  what  these  aims  happen  to 
be.  To  be  sure.  Congress  and  the  president  did  finally 
settle  on  several  instruments  of  energy  policy  in  the 
October  1978  compromise  energy  package.  But  this  is 
not  to  say  that  consensus  has  at  last  been  reached  on  the 
medium-  and  long-term  objectives  of  federal  energy 
policy.  In  particular,  Congress  and  the  executive  have  yet 
to  agree  upon  the  relative  emphasis  to  be  given  to  energy 
conservation  efforts,  on  the  one  hand,  and  expansion  of 
domestic  energy  supplies,  on  the  other  hand,  nor  upon 
the  relative  reliance  to  be  placed  on  alternative  energy 
sources.  However,  the  broad  outlines  of  a  federal  energy 
policy  appear  to  be  taking  shape.  Few  would  now  go  as 
far  as  to  favor  energy  autarky  of  the  type  espoused 
earlier  in  this  decade  by  the  proponents  of  Project 
Independence.  Nevertheless,  a  common  theme  of  all 
serious  discussions  of  future  directions  for  national 
energy  policy  has  been  the  need  for  placement  of  a 
substantial  premium  on  efforts  to  encourage  shifts  from 
oil  and  natural  gas  to  such  domestic  alternative  energy 
sources  as  coal  (the  output  of  which  President  Carter 
apparently  wants  to  double  by  1985),  solar  energy,  and, 
in  the  parlance  of  President  Carter's  campaign  rhetoric. 
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nuclear  power  as  a  "last  resort."  In  this  paper  it  is 
therefore  assumed  that  whatever  the  final  details  of  any 
federal  energy  package  that  is  ultimately  adopted,  the 
major  thrust  on  the  supply  side  will  be  that  of 
promoting  heavier  reliance  on  non-oil  energy  sources, 
but  well  short  of  self-sufficiency  in  energy  supplies. 

At  the  same  time,  both  the  federal  government  and 
subnational  levels  of  government  have  indicated  on 
numerous  occasions  (in  legislation  dealing  with  strip 
mining,  in  enactment  of  stringent  safeguards  on  nuclear 
power  facilities,  and  so  on)  serious  concern  with  the 
present  and  potential  social  costs  associated  with  coal 
and  uranium  extraction  on  the  one  hand  and  with  the 
use  of  those  fuels  for  power  generation  on  the  other. 
This  suggests  that  a  iicadlong  federal  rush  to  shift  to 
these  substances  will  be  most  unlikely  and  would  in  any 
case  be  constrained  by  environmental  considerations. 
Finally,  for  the  relevant  future,  a  major  influence  on 
subnational  tax  policy  toward  coal  and  uranium  may 
well  be  the  extent  to  wluch  state  governments  believe 
that  heavier  taxes  on  these  substances  can  be  exported 
to  nonresidents  of  producing  states,  particularly  non- 
resident consumers.  The  section  on  evaluation,  presented 
later  in  tliis  paper,  assesses  recent  developments  in 
subnational  taxes  on  coal  and  uranium  in  hglit  of  the 
considerations  mentioned  above. 

Similarities  and  Differences 

Aside  from  the  facts  that  coal  and,  to  a  lesser  extent, 
uranium  arc  commonly  expected  to  provide  a  growing 
share  of  national  energy  resources  over  the  next  decade, 
and  that  neither  is  imported  in  significant  quantities,  the 
two  substances  have  in  recent  years  shared  a  number  of 
common  features  and  conditions,  not  only  with  respect 
to  market  outlook,  but  with  regard  to  fiscal  develop- 
ments, environmental  problems,  and  other  relevant 
considerations.  At  the  same  time,  there  are  enougli 
significant  differences  between  the  characteristics  of  the 
two  resources  and  the  conditions  affecting  them  to 
render  difficult  any  conmion  approach  to  understanding 
fiscal  issues  that  involve  both.  The  discussion  of  these 
similarities  and  differences  in  this  section  provides  much 
of  the  basis  for  the  evaluations  presented  in  the  final 
section  of  the  paper. 

Similarities 

Rising  rents  and  rent  capture.  Prices  for  both  coal  and 
uranium  liave  risen  substantially  in  recent  years.  For 
uranium,  prices  for  immediate  delivery  had  held  at  about 
$6.00  per  pound  of  uranium  concentrate  (yellowcake)* 
from  1972  to  early  1973,  but  had  moved  up  to  $7.00 
per  pound  by  midyear,  following  an  unanticipated 
embargo  on  Australian  uranium  exports  enacted  by  the 


Whitlam  government.  In  addition,  an  international  ura- 
nium cartel  began  its  activities  at  about  the  same  time. 
In  the  aftermath  of  the  Organization  of  Petroleum 
Exporting  Countries'  price  adjustment  for  crude  oil  in 
1973  and  1974,  prices  of  yellowcake  for  immediate 
delivery  rose  quickly  to  $15.00  per  pound.  Unit  prices 
subsequently  rose  to  levels  in  excess  of  $40.00  by  1976 
and  to  $43.00  at  the  end  of  1977.  At  the  same  time, 
long-term  contract  prices  for  future  delivery  began  to 
move  up  beyond  $20.00  a  pound  (delivery  in  1979-82), 
and  recent  contracts  for  delivery  in  1980-85  have 
involved  prices  above  $40.00  per  pound. ^  Thus,  by 
1978,  it  is  not  inaccurate  to  say  that  plans  for  future 
investment  in  nuclear  power  generating  capacity  are 
being  geared  to  yellowcake  prices  that  are  more  than 
seven  times  the  level  of  nominal  prices  in  1973. 

The  market  for  coal  has  followed  a  rouglily  similar 
pattern,  although  price  developments  there  have  not 
been  as  dramatic  as  in  the  case  of  uranium.  Average  U.S. 
coal  prices  (f.o.b.  mine)  as  reported  by  the  industry  rose 
from  $7.66  per  ton  in  1972  and  $8.53  per  ton  in  1973 
to  over  $20.00  per  ton  by  the  end  of  1976.  However,  as 
the  U.S.  figure  is  a  national  average  for  coals  of  all  types 
mined  under  widely  different  circumstances,  it  may 
mask  those  aspects  of  coal  market  developments  most 
relevant  for  discussions  of  energy  taxation.  Thus,  it  may 
be  instructive  to  examine  price  behavior  since  1973  for 
steam  coal  produced  in  one  region  of  the  country.  In 
West  Virginia,  for  example,  coal  prices  averaged  $11.39 
per  ton  (f.o.b.  mine)  in  1973.  By  1976,  prices  for  West 
Virginia  coal  had  increased  almost  threefold,  to  $31.25, 
with  steam  coal  going  for  between  $18.00  and  $20.00 
per  ton,  and  metallurgical  (coking)  coal  at  prices  two 
and  sometimes  three  times  as  higlr.* 

Available  evidence  indicates  that  it  is  most  unlikely 
that  mining  costs  have  kept  pace  with  prices  for  either 
uranium'  or  coal.'"  As  a  result,  rents"  in  both 
industries  have  doubtless  risen.  Rather  than  allow  these 
additional  rents  to  remain  wholly  with  owners  of 
mineral  rights,  extractive  firms,  or  union  members  (or  all 
three  groups),  subnational  units  of  government  in  the 
United  States  have  enacted  a  variety  of  higlier  taxes  on 
both  minerals  as  the  prime  method  of  capturing  a  greater 
share  of  these  rents  for  their  respective  treasuries.  These 
measures  are  described  in  the  next  major  section  of  the 
paper. 

Unchanged  federal  tax  treatment.  While  many  state 
(as  well  as  local)  units  of  government  in  North  America 
have  followed  aggressive  strategies  toward  exactions  on 
coal  and  uranium  since  1973,  federal  taxes  affecting 
both  substances  have  remained  basically  unchanged.  At 
the  subnational  level,  justification  for  higlier  taxes  on 
both  has  usually  been  couched  largely  in  terms  of 
revenue  goals,'  ^  althougli  in  some  cases  higlier  severance 
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taxes  on  coal  have  been  motivated  by  environnienlal 
concerns  as  well,  as  in  Montana.'^  Federal  tax  policy 
toward  both  minerals  does  not  appear  to  have  been 
notably  affected  by  either  revenue  or  environmental 
considerations.  Indeed,  the  lack  of  any  significant 
changes  in  federal  legislation  might  be  largely  explained 
by  an  apparent  legislative  consensus  over  tiic  need  to 
materially  reduce  dependence  on  imported  oil,  and  the 
conviction  that  measures  involving  heavier  taxes  on  coal 
or  uranium  would  undermine  tliis  effort. 

!n  any  case,  when  Congress  terminated  in  1^75  the  22 
percent  depletion  allowance  for  petroleum  and  gas 
(except  for  small  oil  producers  and  regulated  natural  gas) 
it  declined  to  abolish  the  allowance  for  eiflicr  coal  or 
uranium.  Percentage  depletion  remains  availalilc  for  both 
minerals,  at  22  percent  for  uranium  and  (at  10  percent) 
less  than  half  as  liigh  for  coal.  The  continued  subsidy  to 
both  companies  and  private  owners  of  mineral  riglits 
flowing  from  the  percentage  depletion  allowance'*  for 
both  substances  has  apparently  been  viewed  as  entirely 
consistent  with  policies  for  promoting  a  greater  degree 
of  energy  independence.  In  fact,  for  those  who  view 
percentage  depletion  as  an  appropriate  and  cost-effective 
means  of  encouraging  exploration  for  new  dcjiosits  (a 
very  doubtful  proposition),  the  higher  depletion  rate  for 
uranium  relative  to  coal  may  be  justified,  given  the 
markedly  different  reserve  situation  (discussed  in  a 
subsequent  section)  for  the  two  substances. 

However,  prospects  for  continued  availability  of 
percentage  depiction  for  uranium  and  coal  have  been 
clouded  since  the  last  week  of  the  outgoing  Republican 
administration  in  January  1977,  when  a  major  Treasury 
report  included  a  proposal  for  elimination  of  percentage 
depletion  in  favor  of  cost  depiction  for  all  minerals.'*  In 
contrast  to  the  state-local  tax  measures,  the  rationale  for 
the  Treasury  proposal  appeared  to  be  based  not  on 
revenue  arguments,  but  on  the  resource  allocation 
grounds  employed  by  neoclassical  economists  for  more 
than  two  decades.'  *  However,  by  April  of  l')78,  neither 
the  incumbent  Democratic  president  (who  did  not  make 
percentage  depletion  a  major  tax  reform  issue  in  liis 
1976  campaign)  nor  Congress  had  yet  made  any  serious 
moves  toward  abolition  of  percentage  depletion  for  hard 
minerals. 

Environmmtal  concerns.  Enthusiasm  for  any  shift 
toward  heavier  reliance  on  coal  and  uranium  as  energy 
resources  may  be  expected  to  be  greatly  tempered  by 
environmental,  or  social  cost,  considerations.  Most  con- 
cern over  the  social  costs  of  energy  from  coal  involves 
issues  at  the  "front  end"  (extraction)  and  the  midpoint 
(fuel  use)  segments  of  its  fuel  cycle,  whereas  concern 
over  uranium  centers  largely  on  issues  in  the  "back  end" 
segment  involving  safety  in  disposal  of  nuclear  wastes, 
recycling,  and  problems  in  limiting  unauthorized  use  of 
fissionable  by-products  such  as  plutonium. 


in  the  case  of  coal,  externalities  generated  at  the  front 
end  of  the  fuel  cycle  vary  somewhat  according  to  the 
regions  where  coal  is  extracted.  In  Appalachia,  the  major 
externalities  associated  with  coal  mining  are  environ- 
mental damages  caused  by  strip  mining  on  mountain 
slopes  and  hillsides"  and  the  social  costs  of  lung 
diseases  arising  from  inhalation  of  dusts  in  underground 
mining."  In  the  major  coal-  and  uranium-producing 
western  states,  most  coal  is  muied  by  surface  meth- 
ods." There,  environmental  concerns  focus  upon  the 
problems  of  water  scarcity  and  the  very  higli  costs  of 
reclamation  of  mine  sites,  owing  primarily  to  the  arid 
climate  of  the  region. 

The  social  costs  of  coal  use  in  the  middle  of  its  fuel 
cycle  are  well  known,  particularly  those  arising  from 
sulphur  emissions  from  coal-fired  electrical  generating 
stations.  Sulphur  dioxide,  the  most  visible  culprit,  is 
known  to  have  adverse  effects  on  human  and  animal 
health,  and  on  vegetation  as  well.'°  Attempts  to  deal 
with  this  externality  have  centered  upon  taxes  on 
sulphur  emission  and  imposition  (by  federal  and  subna- 
tional  Ijiviron  mental  Protection  Agencies)  of  air  quality 
standards  which  compel  power  plants  to  burn 
low-sulphur  coal. 

Environmental  concerns  over  the  front  end  of  the 
energy  cycle  for  uranium  also  center  on  the  effects  of 
strip  mining,  which  provides  nearly  two-thirds  of  U.S. 
uranium  production.  In  addition,  possible  water  table 
contamination  from  radioaclive  tailings  dumps  from 
mills  is  viewed  as  a  serious  issue  in  many  western  states. 
However,  strip-mining  issues  for  uranium  have  not  drawn 
nearly  the  same  amount  of  attention  as  for  coal,  since 
surface  uranium  deposits  tend  to  be  far  smaller  than  coal 
deposits  and  involve  earth-moving  activity  on  a  substan- 
tially smaller  scale. ^'  Further,  few  uranium  deposits 
(oilier  than  some  possible  exceptions  in  Indonesia  and 
Gabon)  contain  ores  of  grades  higli  enough  to  give  rise  to 
problems  of  radiation  poisoning  for  workers,  even  in 
underground  mines.  There  aie  also  social  costs  identified 
with  uranium  at  the  midpoint  of  its  fuel  cycle.  Notwith- 
standing assurances  from  rci)utable  scientists,  the  sliglit 
probability  of  nuclear  accidents  such  as  "melt-down"  of 
reactors  in  use  remains  worrisome  for  many  informed 
people.  But  the  controversial  issues  revolving  around  the 
back-end  segment  of  the  energy  cycle  for  uranium  have 
been  the  source  of  very  substantial  anxiety  in  the 
scientific  community  and  in  the  public  at  large.  Concern 
centers  upon  two  major  problems:  lack  of  proven 
methods  for  controlling  the  dangers  of  contamination 
from  disposal  of  present,  much  less  higher,  levels  of 
nuclear  wastes,  and  the  potential  for  diversion  of  nuclear 
energy  materials  for  non|Kaceful  purposes.  While  some 
specialists  hold  that  the  dangers  of  diversion  of  nuclear 
materials  from  present  conventional  reactors  (but  not 
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breeder  reactors)  may  have  been  overstateil.^^  few  arc 
inclined  to  dismiss  the  waste  disposal  problem  as  a 
figment  of  the  public's  imagination.'^ 

The  importance  of  being  unimportant.  The  demand 
for  both  uranium  and  coal  is  largely  a  derived  demand 
by  intermediate  industrial  sectors,  rather  than  final 
consumer  demand.  One  determinant  of  the  elasticity  of 
market  demand  for  any  natural  resource  is  the  ratio  of 
resource  costs  to  total  cost  of  the  good  or  service  of 
which  the  resource  is  a  component.  The  lower  is  this 
ratio,  the  lower-other  things  being  equal-will  be 
demand  elasticity  for  the  resource.**  Here  again,  the 
situation  for  coal  is  surprisingly  similar  to  that  of 
uranium.  At  first  glance,  the  ratio  of  coal  as  a  resource 
to  total  costs  of  coal  as  a  fuel  source  would  appear  to  be 
much  higher  than  the  corresponding  figure  for  uranium, 
since  coal  is  burned  as  coal,  and  uranium  must  undergo  a 
lengthy  and  costly  processing  transformation  from  yel- 
lowcake  to  enriched  uranium.  In  fact,  costs  incurred 
througli  the  stage  of  uranium  concentrates  represent 
only  about  30  percent  of  fuel  costs  in  the  full  nuclear 
fuel  cycle. ^'  On  this  basis  one  miglit  conclude  that 
because  uranium  resource  costs  are  a  far  smaller  fraction 
of  total  fuel  costs,  demand  elasticity  for  uranium  would, 
other  things  being  equal,  tend  to  be  lower  than  for  coal. 
As  explained  in  the  final  section  of  this  paper,  this 
consideration  would,  (given  downward-sloping  demand 
facing  producers),  imply  greater  scope  for  "exporting" 
taxes  imposed  by  subnational  governments  on  uranium, 
relative  to  those  on  coal.  But  such  a  conclusion  would 
overtook  two  important  considerations.  First,  severance 
and  similar  taxes  are  almost  always  imposed  on  the 
processed  value  (f.o.b.)  of  the  resource  at  the  mill  (or 
washing  plant),  not  on  the  delivered  value.  Second, 
transport  costs  for  coal  are  typically  a  large  multiple  of 
coal  costs  f.o.b.  mine,  in  some  cases  as  much  as  four 
times  f.o.b.  mine  costs,  depending  on  distance  and 
routing.^* 

Therefore,  viewed  property,  costs  of  coal  (f.o.b.  mine) 
as  a  proportion  of  fuel  costs  are  no  greater  (and  pertiaps 
less  in  some  cases)  than  for  the  comparable  figure  for 
uranium.  For  western  coal  delivered  to  Detroit,  for 
example,  resource  costs  in  recent  years  were  but  ."^O 
percent  of  delivered  fuel  costs,  about  the  same  as  for 
uranium. 

The  future  rale  of  the  western  slates.  The  western 
states,  through  their  taxing  and  regulatory  powers,  will 
likely  play  an  increasingly  heavy  role  in  determining  the 
pace  at  which  coal  and  uranium  supplies  can  be 
expanded  to  meet  national  energy  requirements.  This  is 
patently  clear  in  the  case  of  uranium,  given  the 
overwhelmingly  large  share  of  U.S.  production  and 
reserves  contained  in  the  Colorado  Plateau,  the  Wyoming 
basin,  and  on  the  gulf  coast  of  Texas.  By  itself.  New 


Mexico  accounts  for  45  percent  of  U.S.  production, 
followed  by  Wyoming  with  30  percent.'^  Colorado, 
Texas,  Utah,  and  Wasiiington  are  responsible  for  the 
remaining  25  percent.  For  coal,  states  west  of  the  Missis- 
sippi River  accounted  for  only  13  percent  and  20  percent 
of  total  U.S.  production  in  1973  and  1976  respectively. 
However,  these  states  had  nearly  55  percent  of  the  demon- 
strated bituminous  coal  reserve  base  as  of  1974."  Thus 
while  the  western  states  do  not  now  dominate  the 
market  for  coal,  their  [xitential  for  doing  so  in  the  future 
should  not  be  discounted,  particularty  in  the  market  for 
low-sulphur  steam  coal.  Western  ^team  coal  is  not  only 
low<ost  coal;"  it  is  largely  low-sulphur  in  content  (less 
than  I  percent  sulphur).  In  particular,  the  western  states 
had  in  1972  about  80  percent  of  total  identified  U.S. 
reserves  of  low-sulphur  coal.^°  On  the  other  hand, 
eastern  coal  is  not  only  higli<ost,  but  more  than  half  of 
reserves  arc  in  the  form  of  higli-sulphur  coal.  Therefore, 
if  we  assume  no  significant  relaxation  of  environmental 
restrictions  in  the  use  of  high-sulphur  coal  in  electric 
power  generation,  and  given  present  and  projected 
restrictions  on  strip  mining  in  the  East,  any  program 
involving  a  doubling  of  coal  output  by  the  mid-1980s 
will  likely  involve  disproportionate  expansion  of  western 
relative  to  eastern  coal  production  from  known  reserves, 
provided  that  bottlenecks  to  expanded  western  coal 
mining  are  broken  by  that  time.^ ' 

Governments  in  the  main  coal  and  uranium  producing 
states  (particularty  New  Mexico  and  Wyoming,  which  are 
important  factors  in  both  markets)  have  not  been  slow 
to  perceive  the  possiblities  of  this  situation  and,  as 
discussed  in  a  later  section,  have  already  begun  both  to 
exact  higlicr  tribute  on  the  two  substances  and  to 
tiglUcn  the  environmental  terms  under  which  they  are 
exploited.  Additional  taxes  enacted  by  these  states  will 
be  higlier,  the  greater  the  reliance  they  place  on  fiscal 
instruments  (as  opposed  to  regulatory  policies)  to 
achieve  environmental  objectives  in  coal  and  uranium 
mining.  (Cf.  Montana  and  coal.)  Further,  as  argued 
below,  severance  taxes  in  the  region  will  also  tend  to  be 
higlier,  the  more  widespread  is  the  perception  among 
policymakers  (and  their  advisors)  that  these  taxes  can  be 
exported  to  nonresidents,  particularty  nonresident  con- 
sumers. 

Differences 

Reserves  and  exploration.  The  reserve  situation,  and 
therefore  potential  exploration  requirements,  differs 
vastly  between  coal  and  uranium,  particularly  insofar 
as  the  United  States  is  concerned.  This  consideration  is 
relevant  for  energy  tax  policy  at  both  the  federal  and 
subnational  levels  of  government.  In  the  case  of  coal, 
concern  over  the  role  of  discovery  in  coal  supply  is 
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seldom  if  ever  voiced.  Rather,  the  important  long-term 
problem  for  coal  is  typically  viewed  as  the  cost  of 
production  from  known  deposits.'^ 

The  situation  for  uranium  is  very  different.  Proven 
reserves  of  UgOg  contained  in  uranium  deposits  in  1976 
have  been  estimated  by  the  Energy  Research  and 
Development  Administration  (ERDA)  at  640,000  tons, 
at  a  resource  price  of  $30.00  per  pound.''  This  figure 
appears  large  when  set  against  present  U.S.  usage  of 
about  15,000  tons  per  year.  However,  ERDA  indicates 
that  in  the  absence  of  a  green  light  for  plutonium 
recycling  (not  likely  to  occur  given  President  Carter's 
"hold"  decision  of  April  1977),  U.S.  demand  alone  is 
projected  to  reach  31,300  tons  of  yellowcake  in  1980 
and  45,900  tons  in  1985.'*  But,  unlike  the  case  for 
coal,  there  is  ample  potential  for  strong  foreign  demand 
over  the  next  two  decades.  Total  worldwide  demand 
exclusive  of  U.S.  demand  is  projected  at  24,000  tons  in 
1980  and  nearly  100,000  tons  in  1990,  and  consensus 
estimates  indicate  that  Japan  alone  will  have  to  import 
about  100.000  tons  of  yellowcake  between  1977  and 
1990."  While  Canadian  and  African  sources  (and  now, 
following  1977  decisions  by  the  Eraser  government, 
apparently  Australian  mines)  will  be  able  to  satisfy  some 
substantial  portion  of  worldwide  demand,  American 
deposits  will  likely  be  called  upon  to  furnish  a  sizable 
but  unknown  share.'*  In  any  case,  many  believe  it  will 
be  necessary  to  quadruple  the  discovery  rate  just  to  meet 
U.S.  demand  through  1990."  If  these  projections  are 
not  grossly  overblown,  the  question  arises  as  to  whether 
exploration  may  be  expected  to  proceed  at  a  pace  that 
would  allow  production  on  a  scale  approaching  esti- 
mated requirements.  There  are  grounds  for  some  doubt. 
While  the  exploration  boom  had  not  slackened  in  the 
U.S.  Southwest  by  the  end  of  1977,'*  further  explora- 
tion could  well  be  restrained  by  a  variety  of  federal 
policies  including  federal  regulations  on  land  use,  water 
pollution,  and  clean  air,  quite  apart  from  the  potential 
dampening  effects  of  state  severance  taxes  discussed  in 
the  final  section. 

Much  of  the  mineralized  area  of  the  western  states  lies 
in  the  public  lands.  For  example,  about  85  percent  of 
Nevada's  land  area  is  owned  by  the  federal  govern- 
ment.' In  recent  years,  new  resource  development  on 
the  public  lands  has  been  severely  curtailed,  in  part  due 
to  restrictive  provisions  of  the  Water  Pollution  Control 
Act  and  the  Clean  Air  Act.  In  any  event,  exploration 
activity  on  the  public  lands  has,  since  the  early  1970s, 
been  well  below  previous  levels.*  °  With  regard  to  federal 
tax  policy,  the  continuance  of  the  percentage  depletion 
allowance  for  uranium  is  not  at  all  certain,  and  abolition 
would  likely  have  some  dampening  effect  on  exploration 
plans. 


Price  takers  and  price  makers.  A  significant  difference 
between  the  coal-  and  uranium-mining  industries  is  that 
the  former,  but  not  the  latter,  is  generally  viewed  as 
approximating  competitive  conditions.  For  coal,  barriers 
to  entry,  primarily  in  the  form  of  higli  capital  require- 
ments (particularly  for  underground  mining)  are  indeed 
present,  and  many  of  the  largest  coal  firms  are  affiliated 
with  large  oil  and  steel  firms.  Nevertheless,  the  universal 
assumption  is  still  that  the  numerous  firms  in  the 
industry  are  price  takers.*' 

For  uranium,  there  exists  some  significant  scope  for 
price-making  behavior,  both  domestically  and  interna- 
tionally. Not  only  was  the  industry  in  the  United  States 
fully  protected  against  imports  until  1974;  it  will  remain 
partially  protected  until  at  least  1984,  as  previously 
discussed.  Seven  firms  (three  of  which  are  major  oil 
companies),  which  are  responsible  for  85  percent  of 
production,  dominate  the  U.S.  market.*^  The  presence 
of  the  oil  majors  adds  to  the  oligopolistic  patina  of  the 
industry,  both  nationally  and  internationally.  In  fact,  oil 
companies  control  40  percent  of  milling  capacity,  50 
percent  of  low<ost  reserves  in  the  United  States,  and  15 
percent  of  total  worldwide  production.*' 

Finally,  there  does  not  .seem  to  be  much  doubt  that 
international  cartelization  of  the  industry  in  recent  years 
has  not  only  been  feasible,  but  also  a  matter  of  record, 
even  if  participation  of  American  producers  has  not  yet 
been  established. 


Recent  Changes  in  Severance  Taxes 

A  complete  survey  of  all  subnational  output  taxes  on 
coal  and  uranium  mining  would  require  an  undertaking 
well  beyond  the  scope  of  this  paper.  Rather,  this  section 
focuses  only  on  those  taxes  peculiar  to  coal  and  uranium 
mining  in  important  mining  states,  with  emphasis  on 
state-level  taxes,  particularly  those  enacted  or  altered 
since  1973.  It  should  be  noted  that  this  review  excludes 
consideration  of  a  wide  variety  of  subnational  "prop- 
erty" ta.xes  on  mining,  which  in  many  states  (Arizona, 
West  Virginia)  represent  the  most  important  tax  on 
mining,  and  which  often  bear  a  resemblance  to  net,  as 
opposed  to  gross,  severance-type  taxes.**  But  such 
taxes,  certainly  in  the  western  states,  are  perhaps  more 
akin  to  income  than  to  severance  taxes  in  most  cases, 
and  arc  primarily  controlled  by  local  units  of  govern- 
ment, numbering  in  the  thousands. 

Severance  taxes  on  coal.  Table  1  presents  several  taxes 
on  coal  in  12  jurisdictions,  including  all  important 
coal-mining  states  except  Pennsylvania  and  Illinois.  In 
interpreting  this  table,  one  should  note  that  some  states 
with  moderately  low  or  small  severance  taxes  at  the  state 
level  (Arizona,  Colorado)  as  well  as  others  with  relatively 
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TABLE  1 .  SEVERANCE  TAXES  ON  COAL 


Rate 


Stale 


Name  of  Tax 


Base 


Specific 
(Per  Ton) 


Ad  Valorem 
(Percent) 


Dale  of 
Latest  Clianpe 


Western  United  States 


Arizona 


New  Mexico 


Nurtli  Dakota 


Wyoming 


Severance  (for-  Gross 

nierly  production)     proceeds 


Colorado 

Coal  tonnage 

Per  ton 

Idaho 

License 

Net  proceeds 

Montana 

License 

Gross  sales 

S0.007 


2.50 


2.00 


Specific  and  ad  valorem  rates 
geared  to  Btu  per  pound. 
I^tes  for  underground  mining 
are  substantially  below  tliosc 
for  surface  mining,  reaching  a 
maximum  of  4  percent  of 
value  for  the  former  and 
30  percent  for  the  latter. 


Severance  lax 

$0,380 
(steam  coal) 
SO.  180 
(coking  coal ) 

Resource  excise 

0.75 

Surtax  on  coal 

Indexed  on  severance  tax* 

Severance 

Tons  sold 

$0,500  plus 
surtax  geared 
to  Cl'l" 

Mining  excise 

Gross  value 

4.00 

Coal  severance 

Gross  value 

2.00 

1978 


1975 


1977 


To  begin  in  1 978 
1975 


197S-the  taxis 
to  expire  once 
cumulative 
collections  reach 
$120  million 


Eastern  United  Slates 


Alabama 

Severance 

Tons  mined 

$0,135 

Kentucky 

Severance 

Gross  value 

Ohio 

Severance 

Tons  mined 

$0,040 

Tennessee 

Severance 

Tons  mined 

$0,200 

West  Virginia 

Privili'gc 

(iross  value 

Severance 

Gross  value 

4.50 


3. 50 
0.35 


1971 
1972 
1971 

1974 

1975 


Source:  Tax  information  derived  for  Arizona.  New  Mexico,  and  West  Virginia  from  nifncial  tax  provisions  of  slate  laws. 
Montana  and  Wyoming  data  are  from  Ger:ild  J.  O'Neill,  "Proposed  I'edcral  and  Western  Slate  Mineral  Tax  Revisions"  in 
Non-Renewable  Resource  Taxation  in  the  Western  States,  Arizona  College  of  Mines  and  ihe  Lincoln  Institute.  Lincoln 
Institute  Monograph  no.  77-2  (Tucson,  Ariz..:  Lincoln  Institute,  1977),  p.  5.  North  Dakota,  Alabama,  Kentucky.  Ohio,  and 
Tennessee  data  are  from  Tliomas  Stinson,  "Stale  Taxation  of  Mineral  Deposits  and  Production,"  prepared  for  the  U.S. 
Environmental  Protection  Agency,  Office  of  Research  and  Development  (Washington,  D.C.:  Government  Printing  Office, 
1977). 

•The  New  Mexico  coal  surtax  began  on  I  July  1978  and  increases  each  July  thereafter.  Surtax  is  computed  by  multiplying 
the  dollar  amount  of  the  severance  tax  by  a  percentage  equal  to  the  percentage  rise  in  the  consumer  price  index  (Cl'l)  since 
calendar  1976. 

•"The  North  Dakota  tax  is  levied  on  a  minimum  rate  of  $0.50  per  ton,  plus  an  additional  1  percent  for  each  increase  of  3 
percentage  points  in  the  wholesale  price  index  from  the  1975  base. 
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higli  severance  taxes  (West  Virgjiiia,  Montana,  and 
Kentucky)  also  rely  fairly  heavily  upon  local  property 
taxes  to  extract  revenues  from  coal.^'  Nevertheless,  at 
least  in  the  western  coal-mining  regions,  states  with  liigli 
(above  2.5  percent  of  gross  value)  severance  taxes  also 
tend  to  be  those  with  the  heaviest  overall  (state  plus 
local)  taxes  on  coal  mining.  For  example,  for  surface 
coal  mining,  the  western  states  with  the  higlicst  percent- 
ages of  overall  taxes  to  revenues  of  mining  firms 
[Montana  (28.0  percent),  Wyoming  (9.7  percent),  and 
Arizona  (6.9  percent)]  are  also  the  states  with  the 
higliest  effective  rates  of  severance  tax.** 

Table  1  provides  an  indication  of  the  relative  intensity 
with  which  the  eastern  and  western  state  legislatures 
have  been  actively  following  a  policy  of  rent  capture 
since  1973.  Four  of  the  seven  western  states  in  the 
sample  substantially  increased  severance  taxes  on  coal 
after  1973,  wliile  in  the  same  period,  only  two  eastern 
states  (West  Virginia  and  Tennessee)  enacted  new  state- 
level  taxes  on  coal,  and  in  both  cases  the  increase  was 
insubstantial,  relative  to  measures  adopted  in  western 
states. 

Severance  taxes  on  uranium.  State  legislators  have,  on 
the  whole,  been  somewhat  slower  to  seize  opportunities 
for  imposing  higher  severance  taxes  on  uranium.  In  fact, 
only  four  of  the  six  major  producing  states  employ 
severance  taxes  on  this  mineral.  Of  this  group,  only  New 
Mexico  (with  nearly  half  of  U.S.  reserves)  has  enacted 
substantial  new  levies  on  uranium  since  1973  (see  Table 
2),  and  these  taxes  amount  to  but  5.8  percent  of  gross 
value  of  UgOg  at  typical  1977  spot  prices  ($42.00  per 
pound). 

Evaluation 

At  present  rates  of  severance  and  related  taxes  on  coal 
and  urnnnmi,  it  cannot  be  concluded  that  these  levies 
iiavc  in  general  materially  impaired  federal  energy  aims, 
at  least  in  the  United  States.  Further,  it  is  doubtful  that 
existing  state  severance  taxes  have  had  nearly  as  much 
effect  in  retarding  shifts  away  from  reliance  on  oil  as  have 
the  uncertainty  and  supply  interruptions  involved  in  coal 
strikes  of  as  long  as  three  and  one-half  months  (1978), 
or  continuing  controversy  over  environmental  effects  of 
nuclear  power.  However,  should  many  major  producing 
states  begin  to  follow  the  leads  of  Montana  in  coal,  or 
New  Mexico  in  uranium  taxation,  there  may  be  ample 
potential  for  conflict  between  national  energy  policy  as 
determined  in  Washington  and  regional  tax  policy  as 
formulated  in  the  state  capitals,  particularly  in  the  Rocky 
Mountain  region.  Specifically,  wliile  heavier  state  taxes 
than  now  exist  on  both  substances  may  not  be  at  odds 
with  evolving  federal  policies  toward  the  environment, 
higher  state  levies  may  well  postpone  the  realization  of 
federal  objectives  for  increased  national  energy  indepen- 


dence througli  greater  domestic  supplies  of  coal  and,  to  a 
lesser  extent,  uranium. 

Tliis  section  examines  the  factors  that  could  lead  to 
higlicr  state  severance  taxes  on  these  two  energy 
resources  and  then  proceeds  to  examine  the  likely 
effects  of  such  action  on  future  production  of  both. 
Finally,  the  last  subsection  evaluates  the  role  of  state 
taxes  in  controlling  social  costs  of  heavier  reliance  on  coal 
and  uranium. 

Prospects  for  heavier  state  taxes  on  coal  and  uranium. 
There  are  a  variety  of  factors  that  might  induce  state 
legislators  and  governors  to  enact  higlier  taxes  on 
extraction  and  processing  of  coal  and  uranium  over  the 
period  1978-90.  Clearly,  overall  slate  fiscal  requirements 
would  infiuence  such  decisions,  but  projections  of  these 
needs  would  lie  well  beyond  the  scope  of  this  paper. 
Another  factor  could  be  a  fiscal  "demonstration  effect." 
That  is,  states  such  as  Wyoming,  Colorado,  and  Alabama, 
none  of  which  have  legislated  significant  new  taxes  on 
these  substances  in  recent  years,  could  be  materially 
infiuenced  by  observation  of  tax  trends  in  other  impor- 
tant producing  areas  such  as  Montana  and  Alberta  in 
coal  and  New  Mexico  and  Saskatchewan  in  uranium. 
Tills  type  of  reaction  may  have  already  been  apparent  in 
decisions  made  by  New  Mexico  in  1977  (following 
enactment  of  heavy  new  uranium  taxes  in  Saskatchewan 
in  1976)*^  and  higher  coal  taxes  in  British  Columbia  in 
1977  (following  Montana  and  Alberta  in  1975  and 
1976). 

But  perhaps  the  most  significant  infiuence  upon  state 
taxes  on  these  two  substances  will  be  the  extent  to 
which  state  government  decision  makers  believe  that 
further  taxes  can  be  "exported"  to  nonresidents,  partic- 
ularly consumers  living  in  other  states.  To  what  extent 
will  substantial  exporting  of  such  taxes  be  possible? 
Given  that  nearly  100  percent  of  known  uranium 
reserves  are  concentrated  in  the  western  states,  and  given 
the  rapidly  growing  national  reliance  upon  the  region  for 
coal  supplies,  it  would  be  useful  to  examine  this 
question  primarily  from  the  perspective  of  the  western 
states. 

As  a  group,  the  western  stalesexporl  a  higli  propor- 
tion of  coal  (in  the  form  of  coal  or  coal-fired  electric 
(xiwer)  and  nearly  all  uranium  mined  within  their 
borders.**  Because  of  this  pattern,  and  because  of 
neglect  of  the  determinants  of  slate  capacity  to  export 
taxes,  there  appears  to  be  a  widespread  view  within  the 
region  that  virtually  all  taxes  on  these  resources  can  be 
exported  as  well,  largely  to  nonresident  consumers.*' 
That  this  impression  has  been  common  is  evident  not 
only  in  tax  policy  pronouncements  of  governments 
within  the  region,'"  but  in  anecdotal"  and  even  many 
"theoretical"''  articles  that  have  recently  been  pub- 
lished on  this  topic. 
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State 


TABLE  2.  SEVERANCE  TAXES  ON  URANIUM  IN  MAJOR  PRODUCING  REGIONS 
Name  of  Tax      Base 


Percentage 
Rate 


Date  of 

Latest  Cliangc       Remarks 


Arizona 


Severance 


Gross  value 


2.5 


1978 


Tax  was  formerly  called 
transactions  privilege  tax. 


Colorado  No  severance  taxes  on  uranium.  All  taxes  on  this  substance  are  collected 

by  local  governments  employing  property  taxes. 


Effective  rates  (tax  as 
percent  gross  value)  of 
local  property  taxes  was 
5.3  percent  in  1976 
(uranium  only). 


New  Mexico     Severance 


Taxes  geared 
to  contract 
prices  of 
uranium 
concentrate 
(U30g  per  lb.) 


Both  specific  and  ad 
valorem  rates.  At 
prices  prevailing  in 
1977,  the  rates  were: 
S1.99/lb.forall 
yellowcake  valued  at 
more  tlian  $40,  plus 
12  percent  of  the 
excess  over  40  percent. 


1977 


Texas  No  severance  taxes  on  uranium.  Virtually  all  taxes  on  this  substance 

are  assessed  by  local  govermnents  (property  tax). 


1-ffective  rate  (tax  as  per- 
cent gross  value)  was  1 .3 
percent  in  1976  (uranium 
only). 


Utah  Mining  Gross  value  1 .0 

occupation 


1972 


Exemption  of  first 
550,000  of  sales  per  year. 


Wyoming         Severance  Gross  value  2.0 

of  ore 


Local  taxes  in  the  form 
of  property  taxes  account 
for  four  times  the  level  of 
state  severance  taxes  on 
uranium. 


Source:  Arizona  data  are  from  state  mining  tax  laws.  New  Mexico  data  are  from  Albert  Church,  University  of  New  Mexico, 
Department  of  Economics.  Texas  data  came  from  Gerald  J.  Boyle,  "Taxation  of  Uranium  and  Steam  Coal  in  the  Western 
States"  in  Non-Renewable  Resource  Taxation,  jcfcrcnced  in  tiic  source  note  for  Table  1 .  Wyoming  and  Utah  data  are  from 
Donald  W.  Gentry,  "Financial  Modeling  of  Mining  Ventures:  The  Effects  of  State  Mine  Taxation"  (Table  2)  in 
Non-Renewable  Resource  Taxation. 

■The  full  schedule  for  the  new  (1977)  uranium  tax  in  New  Mexico  is  as  follows: 


Price  per  Pound 
of  UjOg 


$20.00 
S25.00 
$.10.00 
$40.00 


25.00 

30.00 

•40.00 

•  50.00 


T;i\  R.110 


$  0       -    5.00  1  percent 

$5.00-    7.50  5((/lb.  +  1.65'r()l  excess  over  $500 

$  7.50  -  10.00  9iil\b.  +  2.00';  ol  excess  over  S7.50 

$10.00  -  15.00  \44l\h.  +  3.00'>  of  excess  over  $10.00 

$15.00-  20.00  29(//lb.  +  4.00'-;,  of  excess  over  $15.00 

49i^/lb.  +  5.00:f  of  excess  over  $20.00 
74i//lb.  +  7.0(r;  of  excess  over  $25.00 
$1.09/lb. +  9.00C.'  of  excess  over  $.'!0.()0 
$1.99/lb.  +  I2.00'J  of  excess  over  $40  00 
Over  $50.00  $3.24/lb.  +  1 2.50'!  of  excess  over  $50.00 
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In  the  extensive  literature  on  tax  exporting  that  has 
developed  over  the  last  15  years,' '  it  has  been  well 
established  that  the  ability  of  taxing  jurisdictions  to 
export  taxes  depends  on  a  number  of  factors.  Among 
these  are  factor  mobility,  industrial  structure,  the 
dominance  (or  lack  of  same)  of  the  taxing  jurisdiction  in 
the  relevant  market  for  the  taxed  resource,  and  a  variety 
of  other  important  considerations  including,  where 
dominance  obtains,  elasticity  of  market  demand  for  the 
taxed  product.  With  the  tools  provided  in  this  literature, 
it  is  a  fairly  simple  task  to  show  that  the  state  taxes  on 
natural  resources  may  not  always  be  shifted  in  part  or  in 
full  to  nonresidents,  even  when  100  percent  of  the 
resource  is  exported  to  other  regions  or  countries.  Rather, 
the  burden  may  rest  on  local  wage  earners  and  nonresident 
capitalists,  it  may  also  be  borne  of  resident  or  non- 
resident owners  of  property  rights  in  mineral  resources. 
But,  in  the  case  of  severance  or  other  production  taxes, 
tax  exporting  will  seldom  take  the  form  of  full  forward 
shifting  to  nonresident  consumers.  This  would  require  in 
the  first  instance  market  dominance,*^  that  is,  a 
dominant  position  for  the  taxing  jurisdiction  in  the 
relevant  market  for  the  resource.''  Regardless  of  the 
elasticity  of  demand  for  the  taxed  product,  nondomi- 
nance  implies  a  relatively  elastic  demand  for  the  natural 
resource  produced  in  the  taxing  jurisdiction  and  con- 
sequently only  very  limited  (or  zero)  scope  for  exporting 
of  taxes  to  nonresident  consumers  in  either  the  short  or 
long  term. 

Even  when  market  dominance  obtains,  there  should 
be  no  presumption  of  100  percent  shifting  of  severance 
taxes  to  nonresident  consumers.  In  the  short  run  (with 
factor  immobility)  some  shifting  to  consumers  of  sever- 
ance or  other  output-related  taxes  on  dressed  coal'*  or 
on  U30g  concentrates  would  be  possible  if  the  industrial 
structure  in  the  resource  industry  were  characterized  by 
oligopoly,  but  only  then  if  joint  profits  of  the  firms  had 
not  been  previously  maximized.  And  even  in  the  longer 
run  (with  capital  mobile),  full  forward  shifting  to 
consumers  could  occur  only  if  the  resource  industry 
were  perfectly  competitive  and  characterized  by  con- 
stant costs.  But  for  profit-maximizing  monopolists  or 
oligopolists,  the  most  that  could  be  shifted  to  nonresi- 
dent consumers  (assuming  dominance)  would  be  50 
percent  of  the  tax  on  exported  resources  in  the  constant 
cost,  linear  demand  curve  case,"  and  even  less  when  the 
resource  industry  is  characterized  by  increasing  costs. 

To  what  exlciit  does  the  situation  for  coal  on  the  one 
hand  and  uranium  on  the  other  justify  assumptions  of 
substantial  latitude  for  exporting  of  severance  taxes  to 
nonresidents  of  the  major  producing  states,  particularly 
nonresident  consumers?'* 

In  the  case  of  coal,  no  single  taxing  jurisdiction 
occupies  anything  resembling  a  dominant  position  in  the 


relevant  market.  Each  jurisdiction  by  itself  faces  relative- 
ly clastic  demand.  Therefore,  the  possibilities  of  substan- 
tial exporting  of  severance  taxes  on  coal  exports  to 
nonresident  consumers  would  be  exceedingly  slim. 
Rather,  in  the  short  run,  higher  severance  taxes  would  be 
borne  by  recipients  of  rents,  in  this  case  any  quasi-rents 
accruing  to  labor  and  capital  in  the  taxed  industry,  and 
resource  rents  received  by  owners  of  coal-mining  riglits. 
In  the  long  run,  such  taxes  would  be  largely  borne  by 
resource  rents.  Only  to  the  extent  that  these  quasi-rents 
and  resource  rents  are  received  by  out-of-state  factor 
owners  would  any  tax  exportation  take  place.  In 
particular,  to  the  degree  that  such  taxes  reduced  the 
profits  of  coal-mining  firms  with  share  ownership  con- 
centrated outside  the  taxing  jurisdiction,  a  substantial 
share  of  severance  taxes  could  of  course  be  exported  to 
nonresidents.  But  resident  labor  in  the  taxed  industry 
could  bear  some  of  the  burden  as  well,  particularly  if 
unionization  in  the  industry  has  resulted  in  workers 
receiving  wages  above  the  competitive  wage  rate,  as  is 
particularly  likely  in  such  states  as  West  Virginia,  where 
95  percent  of  the  mines  are  unionized. 

But  what  if,  as  has  been  seriously  and  repeatedly 
proposed,  the  major  western  coal  producing  states  were 
to  adopt,  in  cartel  fashion,  a  common  severance  tax  on 
coal,"  with  the  aim  of  exporting  higlicr  taxes  on  this 
resource?  Given  the  rapidly  growing  share  of  western 
coal  in  total  production,  and  particularly  the  heavy 
concentration  of  low-sulphur  coal  reserves  in  the  region, 
the  western  states  as  a  group  could  possibly  approach, 
by  the  mid-1980s,  the  necessary  degree  of  dominance 
required  for  significant  shifting  of  coal  taxes  to  consum- 
ers in  coal-importing  regions.  Further,  the  demand  for 
Rocky  Mountain  coal  is  thought  to  be  relatively  inelas- 
tic, at  near  -0.5  in  the  short  and  long  run.*°  This 
observation  squares  to  some  extent  with  one  noted 
earlier,  concerning  one  of  the  determinants  of  elasticity 
of  market  demand,  specifically,  the  importance  of  being 
unimportant.  That  is,  costs  of  coal  f.o.b.  mine  are  on  the 
average  a  relatively  small  proportion  of  the  total  costs  of 
using  coal  as  a  fuel.  In  such  circumstances,  and  given  the 
common  parametric  view  of  prices  in  the  coal  industry 
at  large,  it  would  seem  possible  that  a  cartel-type  tax 
policy  among  the  Rocky  Mountain  states  could  in  the 
long  run  succeed  in  exporting  substantial  severance  taxes 
on  coal  shipped  to  consumers  outside  the  region,*'  if 
they  were  of  a  mind  to  do  so,*'  and  if  they  were  willing 
to  incur  the  formidable  transactions  costs  involved  in 
coordinating  the  severance  tax  policies  of  seven  or  eiglit 
states  with  higlily  diverse  interests. 

In  the  case  of  uranium,  New  Mexico  and  Wyoming 
could  achieve  partial  dominance  in  the  relevant  market  if 
they  were  to  join  together  in  a  cartel  arrangement,  and 
dominance  would  be  virtually  complete  if  these  two 
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Stales  could  induce  all  five  of  Ihcir  uraniiim-prodiiciiig 
brethren  states  to  cooperate.  However,  the  scope  for  full 
forward  shifting  of  severance  taxes  to  nonresidents 
would,  contrary  to  widespread  impressions,  be  even  less 
under  a  uranium  cartel  than  under  a  coal  cartel,  if  either 
arrangement  could  be  forged.  To  be  sure,  demand  for 
uranium  is  not  likely  to  be  less  inelastic  tiian  that  for 
coal,  particularly  since  uranium  concentrates  costs  are 
no  higlicr  a  proportion  of  energy  costs  tliiin  are  the  costs 
of  dressed  coal  f.o.b.  mine.  But  whereas  the  industrial 
structure  in  coal  is,  in  a  nationwide  sense,  one  essentially 
involving  price  lakers,  the  market  for  V^O^  is  character- 
ized by  a  substantially  higher  degree  of  concentration, 
with  consequent  greater  scope  for  price-making  activity. 
If  it  can  be  assumed  that  (in  the  constant  cost  case)  the 
oligopolists  in  the  industry  do  maximize  their  joint 
profits,  then  it  would  be  expected  that  in  the  long  run,  a 
maximum  of  one-half  of  higher  severance  taxes  on 
uranium  could  be  passed  on  to  nonresident  consumers*' 
with  tljc  rest  being  absorbed  by  resource  and  monopoly 
(oligopoly)  rents.** 

Formulation  and  implementation  of  a  coordinated  tax 
policy  toward  uranium  would  probably  be  less  difficult 
than  in  the  case  of  coal,  since  far  fewer  states  would  be 
involved  and  low-cost  reserves  are  concentrated  in  two 
taxing  jurisdictions  (New  Mexico  and  Wyoming)  that 
could  conceivably  play  essentially  the  same  role  of  cartel 
"enforcer"  as  does  Saudi  Arabia  in  the  Organization  of 
Petroleum  Exporting  Countries  (OPiiC). 

Wliether  there  is  sufficient  convergence  of  interests 
and  objectives  among  the  several  uranium  stales  to  allow 
a  \i:il;le  cartel  is  unknowable  at  present.  But  the 
considerations  set  forth  in  this  discussion  regarding  both 
coal  and  uranium  do  indicate  two  things  rather  clearly. 
First,  expectations  by  state  government  decision  makers 
of  full  exporting  of  taxes  on  these  resources  (especially 
in  the  form  of  full  forward  shifting  to  out-of-state 
consumers)  arc  not  likely  to  he  realized  even  under 
cartel-type  arrangements  between  the  states.  Thus,  state 
severance  tax  policy  based  on  a.ssuniplions  of  100 
percent  exporting  of  faxes  on  shipmenis  of  these  two 
substances  is  foimded  more  on  wishful  thinking  than  on 
economic  reasoning.  Second,  il  is  no  longer  useful  (if  it 
ever  was)  to  conduct  discussions  of  national  energy 
policy  as  if  the  taxing  powers  of  subnalional  units  of 
government  could  be  perpetually  held  in  ceteris  paribus. 

Effects  of  state  sevciancc-type  taxes  on  future 
supplies  of  coal  and  uranium.  At  the  beginning  of  this 
section  it  was  noted  that  even  after  a  spate  of  increases 
in  severance  taxes  in  many  (but  not  all)  producing  states 
since  1973,  there  remains  little  basis  for  believing  that  at 
their  present  levels,  severance  taxes  on  coal  and  uranium 
would  by  themselves  help  thwart  federal  intentions  to 
double   coal    supplies   by   the   mid-1980s  or  to  meet 


projected  domestic  demand  for  ycllowcake  by  1990. 
However,  at  much  higlier  levels  of  scverai\ce  taxes,  there 
could  be  some  additional  grounds  for  jxssimism  on 
prospects  for  greater  energy  independence.  That  is, 
should  many  producing  states  follow  Montana's  lead  on 
coal  severance  taxes,  or  should  the  major  low-sulfur 
western  coal  production  jurisdictions  and  the  two 
dominant  uranium  states  see  fit  to  cooperate  on  higlicr 
regional  severance  taxes  on  these  substances,  there  could 
be  ample  basis  for  concern. 

At  this  point  it  is  pertinent  to  ask  why  one  miglit 
assume  that  future  state-level  tax  increases  on  coal  and 
uranium  may  likely  take  the  form  of  higher  severance 
taxes  ralhcr  than,  say,  state  corporation  income  taxes. 
Althougli  any  additional  taxes  on  these  two  substances 
would,  to  some  degree,  impinge  on  future  supplies  of 
these  minerals,  it  is  typically  assumed  that  income  taxes 
would  have  less  stifling  effects.  In  particular,  all  of  the 
major  coal-  and  uranium-producing  states  except 
Wyoming  already  have  corporation  income  taxes.  Wliy 
would  not  state  governments  seek  to  capture  a  higher 
proportion  of  mineral  rents  through  use  of  this  instru- 
ment lalhcr  than  severance  taxes,  especially  given  that 
mining  industry  officials  tend,  when  faced  with  a  choice, 
to  strongly  favor  state  income  taxes  (but  not  property 
taxes)  over  severance  taxes?*' 

There  are  a  variety  of  reasons  why  tiic  severance  tax  is 
likely  to  be  the  preferred  tool.  First,  stale  corporation 
income  taxes  are,  relative  to  severance  taxes  (particularly 
those  levied  at  specific  rates),  notably  more  difficult  to 
administer  when  (as  is  the  case  with  major  coal-  and 
uranium-mining  firms)  a  corporation  docs  business  in 
more  than  one  state.**  This  observation  holds  with 
double  force  in  the  case  of  income  taxes  on  mining 
operations.*'  Second,  few  corporate  taxes  in  major  coal 
and  uranium  states  are  imjxjsed  at  progressive  rates,** 
and  significant  legal  obstacles  may  stand  in  the  way  of 
efforts  to  differentiate  stale  income  taxes  according  lo 
tyiTC  of  industry,  precluding  higher  lax  rates  on  mining 
enterprises.  These  considerations  imply  that,  relative  to 
ad  valuiem  severance  taxes,  stale  corporate  taxes  may  be 
less  efficacious  instrumenis  for  extracting  rents  re- 
sulting from  higher  coal  and  uranium  prices,  or  will  at 
least  tend  to  be  perceived  to  be  so.  Finally,  compared  to 
severance  taxes,  corporate  income  taxes  on  mining 
would,  given  the  volatility  of  minerals  prices,  involve 
greater  instability  in  tax  revenues  from  the  mining 
sector.  Tliis  is  a  significant  consideration  in  states  such  as 
Arizona  where  public  expenditure  budgets  arc  heavily 
underwritten  by  mineral  taxes. 

The  above  comments,  however,  do  serve  to  remind 
that  in  discussing  the  impact  of  severance  taxes  on 
supplies  of  coal  and  uranium,  it  is  essential  that  the 
effects  of  these  levies  not  be  compared  to  a  no-tax 
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situation.  The  relevant  issues,  insofar  as  this  section  is 
concerned,  involve  the  differential  effects  of  severance 
taxes  on  production,  relative  to  other  taxes  of  equal 
yield." 

Higher  severance  taxes  on  coal  and  uranium  could 
impinge  upon  prospective  supply  in  two  principal  ways. 
These  are:  first,  by  affecting  mineral  production  from 
present  capacity,  and  second,  by  their  influence  on 
decisions  concerning  investment  in  new  capacity,  not 
only  in  new  deposits,  but  in  development  of  existing 
deposits.  To  do  justice  to  both  is.sues  would  take  this 
paper  well  beyond  its  intended  scope,  and  into  the  still 
largely  uncharted  terrain  of  applications  of  the  theory  of 
the  mine.  This  is  not  to  say  that  the  development  of  the 
literature  on  the  theory  of  the  mine  has  not  been  robust. 
On  the  contrary,  this  field  has  in  recent  years  benefited 
from  a  number  of  important  contributions, ^°  with  the 
result  that  the  profession's  capacity  for  coping  with 
many  complex  issues  in  mineral  economics  has  been 
vastly  enhanced.  However,  it  is  not  unfair  to  state  that 
useful  and  relevant  applications  of  the  theory  of  the 
mine  to  fiscal  issues  in  minerals  have  lagged  well  behind 
advances  in  the  theory  itself."  Further,  and  more 
centrally,  a  sizable  share  of  what  has  been  published  on 
the  effects  of  severance  taxation  on  both  extraction 
rates  and  investment  in  mining  has  been  based  on 
assumptions  that  may  not  be  particularly  appropriate  for 
applied  economic  analysis  of  mines''  or  has  been  cither 
patently  incorrect''  or  the  result  of  misapphcations  of 
economic  theory.'" 

It  is  usually  claimed  that  in  the  short  run,  with  fixed 
capacity  and  constant  prices,  a  severance  tax  will 
(relative  to  an  income  tax  of  equal  yield)  result  in 
diminished  production  from  currently  worked  deposits. 
This  view  is  correct,  due  to  the  effect  of  the  severance 
tax  in  inducing  "liigli  grading"  of  the  ore  body  (by- 
passing of  lower  tenor  ore  that  in  the  absence  of  a  tax 
would  have  otherwise  been  mined)."  Higli  grading  will 
tend  to  reduce  mine  output  in  either  of  two  ways:  by 
decreasing  the  life  of  the  mine  with  sequence  of 
extraction  unaltered  and/or  by  altering  the  sequence  of 
extraction.  The  first  effect  occurs  because  the  tax,  like 
any  component  of  mining  cost,  raises  the  cutoff  grade  at 
which  extraction  of  ore  is  profitable.  Thus,  lower-grade 
ores  that  would  otherwise  have  been  extracted  after  higli 
grades  are  taken  are  left  unexploited  on  account  of  the 
tax.  The  second  effect  occurs  in  cases  where  technical 
factors  prevent  firms  from  sequencing  their  extraction 
according  to  ore  quality,"  but  rather  cause  them  to 
take  some  low-grade  ore  before  taking  higlier-grade  ones. 
Under  these  circumstances,  a  severance  tax,  especially 
one  levied  at  specific  rather  than  ad  valorem  rates,  would 
tend  to  cause  more  low-grade  ore  to  be  bypassed,  never 
to  be  recovered  later."  A  tax  on  net  income  (of  a 


profit-maximizing  firm)  would  have  no  such  effect,  as  it 
would  not  affect  the  cutoff  grade. 

The  output-stifiing  effects  of  severance  taxes  vis-a-vis 
income  taxes  are  much  less  clear-cut  in  the  longer  run, 
when  capacity  is  not  fixed  and  all  investment  is  not  in 
place.  On  the  one  hand,  a  severance  tax  on  uranium  or 
coal  will  tend  to  depress  total  investment  in  mine 
development  and  beneficiation,  thereby  depressing  out- 
put. For  example,  in  the  case  of  coal  where  working 
sections  in  known  deposits  are  developed  througli  time, 
it  can  be  shown  that  both  the  severance  tax  (whether 
specific  or  ad  valorem)  and  the  income  tax  will  shorten 
mine  life  and  induce  lower  levels  of  output  from  given 
deposits.  This  is  because  both  types  of  taxes  will  lower 
the  net-of-tax  return  from  developing  marginal  coal 
seams  in  a  given  mine,  thereby  reducing  investment  in 
extraction  and  dressing  of  coal  and  causing  the  firm  to 
plan  to  bypass  or  otherwise  reject  sections  that  would 
have  been  exploited  in  the  absence  of  taxation.'* 

The  effects  outlined  just  above  refer  to  the  effects  of 
severance  taxes  on  known  deposits  in  existing  mines. 
Severance  taxes  can  (relative  to  income  taxes)  also 
reduce  the  volume  of  new  investment  in  exploration  for 
new  deposits,  a  critical  consideration  in  the  case  of 
uranium  but  of  minor  present  importance  for  coal.  The 
potential  ramifications  of  severance-type  taxes  can  best 
be  illustrated  by  considering  the  implications  for  explo- 
ration in  New  Mexico  had  that  state  adopted  the  25 
percent  tax  on  gross  value  of  uranium  that  it  seriously 
considered  in  1976. 

Under  the  usual  form  of  income  tax,  exploration 
expenditures  enter  into  the  determination  of  taxable 
income  either  by  amortization,  or  for  some  types  of 
outlays,  througli  expensing.  Firms  with  greater  levels  of 
exploration  activity  will  pay  less  taxes  than  otherwise 
similar  firms  with  comparable  production  but  lesser 
exploration  outlays.  Gross  output  taxes  involve  no  such 
recognition  of  exploration  costs.  Firms  that  invest 
heavily  in  exploration  will  pay  the  same  taxes  as  another 
firm  with  the  same  level  of  production  but  with  no 
exploration  expenditures.  Thus,  for  a  given  amount  of 
lax  revciuie,  an  income  tax  would  be  preferable  to  a 
gross  output  tax,  insofar  as  exploration  is  concerned." 
Should  the  earlier  New  Mexico  proposal  be  resurrected, 
or  should  similar  schemes  involving  very  higli  rates  of 
gross  output  rather  than  net  income  taxes  be  enacted  by 
other  producing  states,  it  would  not  be  unreasonable  to 
expect  some  curtailment  of  exploration  activity  in  the 
only  region  of  the  nation  with  significant  proven  and 
indicated  uranium  reserves.  However,  abolition  of  the 
federal  percentage  depletion  allowance  (a  negative  sever- 
ance tax)  would  likely  have  rather  greater  impact  on 
uranium  exploration  than  any  foreseeable  increase  in 
state  severance  taxes. 
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Severance  taxes  and  environmental  concerns  in  the 
fuel  cycles  for  coal  and  uranium.W^i\c  severance  taxes 
may  be  reasonably  utilized  to  help  internalize  some  of 
the  external  costs  in  the  fuel  cycle  for  coal,  such  taxes 
would  appear  to  have  only  a  very  marginal  role  to  play 
in  the  case  of  uranium. 

Some  western  states  have  already  begun  to  use  tax 
instruments  to  promote  environmental  objectives  in  the 
front  end  of  the  cycle  for  coal.  Tlius,  in  an  attempt  to 
avoid  much  of  the  social  cost  associated  with  surface 
mining,  Montana's  severance  tax  on  coal  employs  a 
graduated  rate  scale  involving  very  heavy  (30  percent) 
taxes  on  gross  value  of  most  stripped  coal,  and  sig- 
nificantly lighter  (4  percent)  taxes  on  underground 
mining.*" 

At  the  midpoint  of  the  energy  cycle  for  coal, 
severance-type  taxes  may  not  be  expected  to  have  any 
significant  short-run  impact  upon  reducing  the  social 
costs  of  sulphur  emissions,  except  perhaps  insofar  as 
they  are  imposed  at  higher  rates  on  higli-sulphur  coal, 
and  only  then  if  power-generating  companies  curtail 
purchases  of  such  coal  as  a  result  of  higher  prices  for 
same.  But  this  would  require  substantial  forward  shifting 
of  severance  taxes  on  coal,  a  result  that  clearly  cannot  be 
taken  for  granted.  And,  in  any  case,  major  coal-pro- 
ducing states  have  apparently  not  yet  considered  sever- 
ance taxes  differentiated  according  to  sulphur  content. 

For  uranium,  severance  taxes  could  be  used  for 
environmental  purposes  in  the  same  way  as  for  coal,  at 
the  front  end  of  the  energy  cycle.  But  no  state  has  thus 
far  adopted  higlier  severance  taxes  on  surface  relative  to 
underground  mining  of  this  mineral,  and  in  any  event 
relatively  Uttle  attention  has  been  directed  toward  social 
costs  of  uranium  extraction.  Rather,  environmental 
concerns  have,  as  noted  earlier,  been  focused  primarily 
upon  back-end  issues,  particularly  contamination  from 
nuclear  wastes  and  nuclear  proliferation  dangers  arising 
from  insecure  disposal.  Uranium  taxes  of  the  type 
reviewed  in  this  paper  cannot  be  expected  to  play  any 
significant  role  in  allaying  this  type  of  concern,  as  they 
are  imposed  at  the  very  front  end  of  the  cycle.  However, 
it  miglit  be  worthwhile  for  state  and  local  governments 
to  begin  considering  some  type  of  tax  on  nuclear  wastes 
shunted  to  them,  for  example,  a  "reverse"  severance  tax 
on  nuclear  wastes  buried  in  their  respective  taxing 
jurisdictions  that  could  help  internalize  some  of  the 
external  costs  associated  with  the  waste  disposal  prob- 
lem. 
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2.  Even  by  1977,  U.S.  utilities  were  allowed  to  use 
imported  uranium  as  feed  material  for  only  10 
percent  of  their  enrichment  requirements.  How- 
ever, all  such  limits  are  scheduled  to  vanish  by 
1984,  when  no  restrictions  will  be  applied  on 
imported  feed.  See  Mining  Magazine,  October 
1976,  p.  355. 

3.  There  are  some  recent  exceptions.  See,  for  exam- 
ple, University  of  Arizona  College  of  Mines  and  the 
Lincoln  Institute,  Non-Renewable  Resource  Taxa-  ^ 
tion  in  the  Western  Slates  (Tucson,  Ariz.:  Lincoln 
Institute,  1977).  See  also  Robert  B.  Shelton  and 
William  E.  Morgan,  "Resource  Taxation,  Tax  Ex-  >' 
portation,  and  Regional  Energy  Policies,"  Natural 
Resources  Journal,  vol.  17,  no.  2  (April  1977),  pp. 

261-82.  3-J^.720'S  /"^  ^5 

4.  The  federal  government,  in  its  capacity  as  land-f^^ 
owner,  does  collect  royalties  on  the  value  and 
volume  of  coal  and  uranium  mined  on  the  public 
lands,  most  of  which  are  concentrated  in  the 
western  states.  These  royalties  are  not  in  the 
character  of  unrequired  payments  (taxes)  but  are 
fully  analogous  to  payments  made  by  extractive 
industries  to  any  landowner  holding  property  rights 

in  minerals.  However,  it  has  been  argued  that  coal 
leases  granted  by  the  federal  government  under  the 
Falderal  Coal  Leasing  Program  have  been  let  on 
terms  well  below  what  a  private  landowner  would 
charge.  See  J.  L.  Plummer,  "The  Federal  Role  in 
Rocky  Mountain  Energy  Development,"  Natural  , 
Resources  Journal,  vol.  17,  no.  2  (April  1977),  p. 
242. 

5.  Morris  A.  Adelman  et  al.,  "Energy  Self-Suffi- 
cicncy,  an  Economic  Evaluation:  Part  5,  The 
Supply  of  Coal,"  Technology  Review,  vol.  76,  no.  6 
(May  1974),  p.  38. 

6.  Yellowcake  typically  contains  about  80  percent 
U30g  (uranous  uranyl  oxide).  In  the  United  States, 
yellowcake  is  milled  from  uranium  ore  deposits  of 
between  0.10  percent  and  0.20  percent  UgOg 
content,  but  some  deposits  in  Africa  and  Indonesia 
average  over  1.5  percent  UgOg  grade. 

7.  For  a  more  detailed  discussion  of  both  the  relation- 
ship between  spot  and  long-term  transactions  in 
yellowcake,  and  the  history  of  recent  price  trends 
in  the  market,  see  Malcolm  Gillis,  "Fiscal,  Finan- 
cial, and  Related  Provisions  in  Uranium  Contracts," 
chapter  6  of  Gillis  et  al.,  TVie  Indonesian  Mining 
Sector.  Tax  and  Related  Policies  (Cambridge: 
Harvard  Institute  for  International  Development, 
1978).  Unless  otherwise  indicated,  data  and  special- 
ized technical  information  on  uranium  used  in  the 
present  paper  were  drawn  from  this  source. 

8.  Sources  for  coal  prices:  U.S.  Department  of  the 
Interior,  Bureau  of  Mines,  Minerals  Yearbook  1973, 
vol.  I  (Washington,  D.C.:  Government  Printing 
Office,  1975),  p.  318  ff.;  West  Virginia  Coal  Associ- 
ation, Coal  Facts,  various  issues; and  Donald  Hebb, 
tax  analyst,  West  Virginia  State  Tax  Department. 

9.  Between  l')73  ami  1976,  average  production  costs 
for  the  existing  mines  of  one  major  western 
uranium  producer  rose  from  56.26  per  pound  to 
S9.10  per  pound,  while  at  the  same  time  average 
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prices  received  rose  from  $7  3.'?  per  pound  to 
$14.68  per  pound.  Thus,  costs  as  a  percent  of  price 
received  declined  from  85  percent  in  1973  to  62 
percent  in  1976.  (Gillis  et  al.,  op.  cit,,  pp.  6-34.) 
However,  other  industry  sources  indicate  much 
sharper  cost  increases  in  new  uranium  mines  in  the 
United  States,  as  one  source  claims  that  production 
costs  in  new  mines  rose  threefold  from  1972 
through  1976,  from  $12.00  per  pound  of  contained 
U30g  to  $36.00.  (['ngincering  and  Mining  Journal, 
August  1977,  p.  92.) 

One  estimate  placed  total  costs  of  western  coal  in 
1973  at  $2.5.1  per  ton  (f.o.b.  mine)  exclusive  of 
royalty  payments  to  deposit  owners  and  net  of 
state  taxes.  (Adelnian  et  al.,  op.  cit.,  p.  38.)  At  an 
average  U.S.  coal  price  of  $8.42  per  ton,  f.o.b. 
mine,  these  deposits  were  generating  substantial 
rents  even  before  the  onset  of  the  "energy  crisis." 
The  term  rent  is  not  one  that  may  be  used 
blithely  in  discussions  of  mineral  taxation.  Else- 
where, the  author  and  a  collaborator  have  stressed 
that  mineral  resource  rents  are  much  easier  to 
describe  than  to  identify  and  collect.  (Malcolm 
Gillis  and  Meyer  Bucovetsky.  "The  Design  of 
Mineral  Tax  Policy,"  in  Gillis  et  al..  Taxation  and 
Mining:  Nonfucl  Mineral.';  in  Bolivia  and  Other 
Countries  (Cambridge,  Mass.:  Ballinger,  1978), 
chap.  7,  p.  1 16.1 

This  was  clearly  the  case  in  New  Mexico.  Sec 
Gerald  J.  Boyle,  "Taxation  of  Uranium  and  Steam 
Coal  in  the  Western  States"  in  /^'on-Renewable 
Resource  Taxation,  pp.  1-32. 
See  Gerald  J.  O'Neill,  "Proposed  I'ederal  and 
Western  State  Mineral  Tax  Revisions"  in  Mwi- 
Renewahle  Resource  Taxation  in  the  Western 
States.  However,  the  Montana  measures  were  also 
motivated  partly  out  of  a  desire  to  finance  a 
larger  share  of  its  general  budget  from  taxes 
believed  to  be  paid  by  nonresident  coal  con- 
sumers. See  Plummer,  op.  cit.,  p.  254. 
In  the  case  of  petroleum,  Brannon  and  Davidson 
estimated  that  about  half  of  the  tax  benefits  from 
percentage  depiction  and  expensing  was  dissipated 
in  higher  royalties  to  owners  of  mineral  rights. 
Brannon  concludes  that  it  was  <]ucstionable 
whether  or  not  this  remaining  half  increased 
reserves.  See  Gerard  M.  Brannon.  "U.S.  Taxes  on 
Energy  Resources,"  American  I'conowic  Review, 
vol.  65,  no.  2  (May  1975),  pp.  397-404.  While  the 
federal  tax  benefits  from  percentage  depletion  are 
higher  for  uranium  than  for  coal,  the  reverse  is  true 
when  we  consitler  all  tax  benefits  (including  deduc- 
tion of  intangible  drilling  costs  and  mine  develop- 
ment costs)  available  to  producers.  In  l')74, 
Brannon  estimated  that  the  tax  benefits  expressed 
as  a  percentage  of  price  of  fuel  delivered  to  an 
electric  utility  were  3.4  perccnl  for  coal  and  2.8 
percent  for  uranium.  See  ibid. 

U.S.  Treasury  Department,  Blueprints  for  Basic  Tax 
Reform  (Washington,  D.C.:  Government  Printing 
Office,  1977). 

One  of  the  best  treatments  of  the  case  for  ending 
percentage  depiction  on  grounds  of  the  allocative 
waste  it  entails  is  still  that  provided  by  llarbergor  in 
his  1955  article,  "The  Taxation  of  Mineral  Indus- 


tries," reprinted  in  Arnold  C.  Ilarberger,  Taxation 
and  Welfare  (Boston:  Little,  Brown,  1974). 

17.  Under  the  Surface  Mining  Control  and  Reclamation 
Act  signed  by  President  Carter  in  August  1977, 
operators  of  strip  mines  for  coal  pay  a  tax  of  $0.35 
per  ton,  while  deep-mine  companies  pay  a  tax  of 
$0.15  per  ton.  The  proceeds  of  the  tax  are  to  be 
used  to  finance  reclamation  efforts  on  some  I.l 
million  acres  of  strip-mined  land  abandoned  by  the 
coal  industry.  New  York  Times,  18  April  1978. 

18.  Of  course,  not  all  the  costs  arising  from  lung  disease 
in  underground  mining  are  external  costs.  Utility- 
maximi/ing  coal  miners  may  be  expected  to  cause 
(eventually)  a  significant  share  of  these  costs  to  be 
internalized  to  mining  firms,  through  demands  for 
higher  wages  in  underground  mining.  But  costs 
implicit  in  public  hospital  care  for  black-lung 
patients,  for  example,  are  not  likely  internalized 
and  arc  properly  labeled  social  costs. 

19.  By  1969,  only  35  percent  of  U.S.  coal  was  mined 
by  surface  methods.  This  proportion  rose  to  about 
50  percent  in  1973  and.  given  rates  of  production 
growth  in  the  western  states  (where  80  percent  of 
the  country's  low-sulphur  strippable  coal  is  found) 
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L.  Liestritz  and  S.  W.  Voelker,  "Coal  Resource 
Ownership:  Patterns,  Problems,  and  Suggested  So- 
lutions." Natural  Resources  Journal,  vol.  15,  no. 
4  (October  1975),  p.  644. 

20.  I"or  a  thorough  discussion  of  the  nature  of  health 
hazards  in  sulphur  dioxide  emissions  in  one  western 
coal-using  area,  see  Susan  B.  Williams,  "A  Tax 
Program  for  the  Navajo  Tribe"  (Harvard  University 
Honors  Thesis,  Cambridge,  Ma.ss.,  1977),  chap.  5. 

21.  According  to  one  source,  reclamation  of  open-pit 
mining  sites  for  uranium  adds  at  present  about  two 
cents  per  pound  to  production  costs  for  yellow- 
cake.  Central  Intelligence  Agency,  Nuclear  Energy, 
nOCEX  Project.  Library  of  Congress  document 
r.R-77-10468  (Washington,  DC:  Government 
Printing  Office,  1977),  p.  9.  This  represents  less 
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hypothetical  mine  model  by  Donald  W.  Gentry, 
"Financial  Modeling  of  Mining  Ventures:  The 
Effects  of  State  Mine  Taxation"  in  Non-Renewable 
Resource  Taxation,  pp.  20-35,  for  surface  coal 
deposits  of  100  million  tons  of  subbiluminous  coal 
with  25-foot  seams  and  an  average  of  70  feet  of 
overburden,  with  annual  production  of  5  million 
tons  per  year.  Tax  liabilities  were  computed  for  tax 
laws  prevailing  for  eight  western  states  in  1976. 

47.  By  contract,  the  minimum  rate  of  provincial  tax  on 
Saskatchewan  uranium  extraction  is  3  percent, 
with  higher  royalties  ranging  from  a  minimum  of  5 
percent  to  a  maximum  of  50  percent  of  presumed 
income,  depending  on  the  ratio  of  presumed 
income  to  capital  investment.  This  heavy  tax  was 
moderated  in  effect  by  provision  for  a  tax  credit 
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equivalent  to  35  percent  of  new  exploration  expen- 
ditures. Strictly  speaking,  the  Saskatchewan  grad- 
uated royalty  is  not  one  of  the  family  of  severance  54. 
taxes,  but  may  (like  other  (axes  on  presumed 
income  elsewhere)  be  treated  by  firms  as  such.  See 
Gillis,  et.  al.,  Taxation  and  Mining,  chap.  7. 

48.  This  is  clearly  a  valid  observation  for  uranium.  It  is 
only  slightly  less  valid  in  the  case  of  coal.  See 
Shelton  and  Morgan,  op.  cit.,  p.  275. 

49.  For   example,   an  influential  advisor  to  the  stale 
government  of  New  Mexico  holds  thai  "since  all  of         55. 
New  Mexico's  U30g  is  exported,  the  tax  would  not 

be  borne  by  residents  of  the  state"  and  further 
argues  that  since  only  15  percent  of  electricity  is 
generated  by  New  Mexico  steam  coal,  "therefore 
85  percent  of  the  tax  burden  levied  on  steam  coal  is  56. 

shifted  to  consumers  outside  the  state."  Boyle,  in 
Non-Rencwablc  Resource  Taxation,  pp.  25  and  27. 

50.  Cf.  the  Montana"  case  discussed  in  riunimer,  op.  cit. 
This  view  was  also  predominant  in  Kentucky  at  the 
time  of  enactment  of  that  state's  severance  tax  on 
coal  in  1 972.  See  Burness,  op.  cit .,  p.  11. 

51.  Cf.  Boyle,  in  Non-Rcnewabic  Resource  Taxation 
and  O'Neill  in  the  same  source,  p.  7.  and  the  rather 
breathless  discussion  by  J.  B.  Sorenson  and  Rand 
Greenfield,  "New  Mexican  Nationalism  and  the  57. 
Evolution  of  Energy  Policy  in  New  Mexico," 
Natural  Resources  Journal,  vol.  17,  no.  2  (April 
1977),  especially  pp.  287-92.  58. 

52.  Stephen  C.  M.  Long  ["Coal  Taxation  in  the 
Western  States:  The  Need  for  a  Regional  Tax 
Policy,"  Natural  Resources  Journal,  vol.  16,  no.  2 
(April  1976)]  argues  that  Rocky  Mountain  sever- 
ance taxes  on  the  Btu  content  of  coal  "can  be 
passed  on  to  the  buyer  in  the  form  of  higher 
prices."  Burness  concludes  that  full  forward  shift- 
ing will  occur  if  "contractual  arrangements  permit  a 
severance  tax  to  be  passed  on  to  the  buyer"  (op. 
cit.,  p.  32).  Among  economists  in  (he  western 
states,  few  have  challenged  the  assumption  of  full 
forward  shifting  of  natural  resource  taxes  imposed 
by  states  in  the  region.  One  example  may  be  found 
in  a  recent  article  by  Shelton  and  Morgan,  op.  cit., 
but  in  this  article  even  these  writers  assume  that 
ability  to  export  severance  faxes  on  coal  depends 
wholly  on  elasticity  of  demand  facing  the  pro- 
ducers in  the  jurisdiction  imposing  the  tax.  They 
conclude  that  such  states  as  Montana  and  Wyoming  59. 
(with  little  intrastate  coal  consumption)  would  be 

able  to  "effectively  use  the  severance  tax  to  achieve 
tax  exporting  objectives"  (pp.  280-8 1 ). 

53.  The  first  systematic  treatment  of  this  problem  in 
the  framework  of  modern  incidence  analysis  was  by 
Charles    E.    McLure,    Jr.,    in    a    series   of   articles 

•  including  "Interstate  Exporting  of  State  and  Local 
Taxes;  Estimates  for  1962,"  National  Tax  Journal, 
vol.  20,  no.  1  (March  1967),  pp.  49-77  and  "The 
interregional      Incidence     of     Cleneral     Regional 

^Taxes,"  Public  Finance,  vol.  24,  no.  3  (1969),  pp. 
457-83.  For  applications  in  the  natural  resources 
area,  see    McLure,   "The    liconomic    I^Tfects   of  a 

v  Texas  Tax  on  the  Processing  of  Petroleum  Pro- 
ducts," mimeographed  (Rice  University,  Houston, 
Texas,  February  1975)  and  Malcolm  Gillis  and 
Charles  McLure,  "The  Incidence  of  World  Taxes  on  62. 


60. 
61. 


Natural   Resources,"  American  Kconomic  Review,  V 
vol.  65,  no.  2  (May  1975),  pp.  389-96. 
See  McLure,  "The  Economic  Effects  of  a  Texas 
Tax,"    in    wliich   it   is   concluded   that,   primarily 
owing  to  Texas'  lack  of  dominance  in  oil  refining, 
the  likely  outcome  of  a  one-cent-pcr-gallon  tax  on 
refined   petroleum  production  would  probably  be 
the  destruction  of  the  refining  industry  in  the  long 
run,    with    little    likelihood    of    any    shifting    to 
consumers  even  in  the  short  run. 
The  discussion  in  the  next  few  paragraphs  is  based 
on  the  conceptual  framework  provided  in  Gillis  and 
McLure,    op.    cit.,  and   assumes   throughout   that 
labor  in  the  taxed  sector  is  geographically  immo- 
bile. 

Coal  is  not  shipped  from  mine-mouth  to  user,  but 
from  washing  plant  to  user.  The  amount  of  product 
coal  obtained  from  the  plant  is  a  function  not  only 
of  raw  coal  input  but  of  sulphur  and  ash  content 
as  well.  See  Robert  F.  Conrad,  "The  Effects  of 
Royalties  and  Income  Taxes  on  the  Development 
of  Coal  Mines:  A  Preliminary  Analysis,"  mimeo- 
graphed (Paper  prepared  for  the  Government  of 
Canada,  DeparlnK-nl  of  Regional  Economic  Expan- 
sion, 1  July  1977),  pp.  2-5. 

For  a  theoretical  discussion  of  this  case,  see 
Richard  A.  Musgrave,  The  Theory  of  Public  Fi- 
nance (New  York:  McCraw  Hill,  i959).  chap.  13. 
Given  that  over  the  longer  haul,  all  energy  sources 
are  substitutes  for  one  another,  a  full-scale  analysis 
of  the  prospects  for  exporting  of  severance  taxes  on 
cither  coal  or  uranium  should  take  into  account  the 
effects  of  tax  changes  affecting  these  substitutes. 
However,  in  the  interest  of  brevity,  and  in  order  to 
illustrate  more  starkly  the  nature  of  common 
misconceptions  concerning  the  determinants  of  tax 
exporting,  the  subsequent  discussion  will  view  the 
effects  of  higher  taxes,  on  coal  on  the  one  hand  and 
uranium  on  the  other,  in  isolation  from  future  tax 
measures  on  substitute  energy  resources.  The  need 
to  consider  developments  in  the  market  for  substi- 
tutes m  discussions  of  tax  exporting  is  emphasized 
in  Charles  E.  McLure,  Jr.,  "Economic  Constraints 
on  State  and  Local  Taxation  of  Energy  Resources,"  ^ 
mimeographed  (Paper  presented  at  a  Conference  of 
the  National  Tax  Association,  Washington,  D.C., 
17-18  May  1978). 

A  case  for  such  a  proposal  has  been  enthusiastically 
made  by  Long,  op.  cit.,  wistfully  considered  by 
Boyle  in  Non-Rcncwabte  Resource  Taxation,  and 
discussed  by  Shelton  and  Morgan,  op.  cit.  Boyle 
rejects  the  idea  only  because  of  doubts  as  to  the 
political  feasibility  of  mtergovernmental  collusion 
on  tax  policy,  while  Shelton  and  Morgan  conclude 
(p.  282)  that  any  "taxing  cartel  agreements  devel- 
oped in  the  region  are  likely  to  be  unstable." 
Shelton  and  Morgan,  op.  cit.,  p.  280. 
Of  course,  as  Shelton  and  Morgan  note,  (op.  cit.,  p. 
275)  some  coal-producing  states  in  the  region 
export  relatively  small  shares  of  the  coal  mined 
within  their  borders.  Thus,  a  portion  of  any 
severance  taxes  on  their  coal  output  would,  even 
under  regional  coal  cartel  tax  arrangements,  be 
borne  by  domestic  consumers  as  well. 
The  history  of  interstate  tax  conipctition  suggests 
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that  any  stable  tax  cartel  would  be  most  unlikely. 

63.  This  point  is,  strangely,  not  recognized  in  much  of 
the  literature  on  tax  exporting.  For  example.  Long, 
op.  cit.,  p.  428,  affirms  that  the  "exportability  of 
taxes  increases  as  the  monopoly  power  of  the  mines 
increases." 

64.  In  the  case  of  uranium,  an  intriguing  twist  would  be 
that  the  principal  owner  of  mineral  rights  in  the 
region  and  thus  (potentially)  the  prime  recipient  of 
resource  rents,  would  be  the  federal  government. 
This  is  because  of  the  fact  that  the  public  lands 
constitute  such  an  elevated  proportion  of  the 
mincrahzed  area  of  many  western  states.  (See 
footnote  39.) 

65.  One  industry  spokesman  has  identified  a  "fair  and 
sound"  system  for  state  taxation  of  mineral  proper- 
tics  as  basically  involving  (a)  elimination  of  sever- 
ance taxes;  and  (b)  state  income  taxes  patterned 
after  the  federal  tax  code  (with  allowance  of 
federal  taxes  as  a  deduction).  C.  J.  Hansen,  Vice 
President,  Anaconda  Company,  "If  Cabbages  Were 
Kings— A  Practical  Approach  to  Taxation  of 
Mining,"  in  /Vonrenewabic  Resource  Taxation.  The 
stated  reasons  for  preferring  income  to  severance 
taxes  were:  (i)  the  role  of  severance  taxes  in 
shortening  mine  life  and  in  causing  resource  waste; 
(ii)  the  fact  that  unlike  severance  taxes,  income 
taxes  are  due  only  when  profits  are  present.  To 
these  factors  might  be  added  (iii)  the  greater  case 
with  which  firms  may  avoid  income  taxes  through 
"transfer  pricing  devices";  and  (iv)  the  fact  that 
many  state  income  taxes  allow  percentage  de- 
pletion as  a  deduction,  e.g.,  Colorado,  Idaho, 
Montana,  and  New  Mexico,  among  coal  and  ura- 
nium producers. 

66.  For  a  summary  of  the  nature  of  the  administrative 
problems  of  state  corporate  taxes,  see  James  A. 
Maxwell  and  Richard  Aronson,  Financing  State  and 
Local  Governments,  3rd  ed.  (Washington,  D.C: 
Brookings  Institution,  1977),  pp.  1 17-26. 

67.  For  a  discussion  of  the  administrative  difficulties 
particular  to  income  taxation  of  mining  operations, 
see  Malcolm  Gillis,  Glenn  lenkins,  Louis  T.  Wells, 
and  Brian  Wright,  "Alternatives  for  Mineral  Tax 
Reform,"  in  Taxation  and  Mining,  chap.  7,  pp. 
253-54  and  270-72. 

68.  In  the  major  western  mining  states,  only  Ari/.ona 
among  the  relevant  states  imposes  a  progressive-rale 
corporate  income  tax.  Gentry,  in  Non-Renewable 
Resource  7a var/rj/i.  Table  3 

69.  As  this  paper  is  primarily  concerned  with  the 
implications  of  subnational  severance  taxes  for 
national  energy  policy  objectives  involving  heavier 
reliance  on  non-oil  energy  sources,  this  discussion 
docs  not  focus  upon  all  the  welfare  costs  of 
severance  and  related  taxes  vis-a-vis  other  forms  of 
mineral  taxation.  For  a  discussion  of  welfare  cost 
issues  for  mining  taxes,  Ciillis,  Jenkins,  Wells,  and 
Wright  in  Taxation  and  Mining,  pp.  223-34.  See 
also  Robert  F.  Conrad,  "Royalties,  Cyclical  Prices, 
and  the  Theory  of  the  Mine,"  mimeographed 
(University  of  Wisconsin,  Madison.  1977).  esp.  pp. 
11-12. 

70.  A  fairly  detailed  listing  of  these  contributions  may 
be    found    in    Malcolm    Gillis,    "Bibliography    on 


Mineral      F.conomics     and     Minerals     Taxation,"  \/ 
mimeographed  (Harvard  Institute  for  International 
Development,  November  1976),  pp.  1-18. 

71 .  There  are  some  notable  exceptions.  See  Conrad,  op. 
cit.,  as  well  as  much  of  the  work  of  Anthony  Scott, 
including  several  articles  in  Scott,  cd..  National 
Resources  Revenues,  A  Test  of  Federalism 
(Vancouver:  U.  of  British  Columbia  Press,  1975). 

72.  Most  of  the  best  examples  are  based  on  assump- 
tions involving  constant  (or  steadily  increasing) 
prices,  uniform  grade  distribution,  and  perfect 
knowledge  of  both  the  former  and  of  all  present 
and  potential  reserves.  One  of  the  most  familiar 
results  of  models  using  these  assumptions  is  that 
rational  miners  will  always  extract  lower-cost  ores 
first,  before  moving  to  higher-cost  (usually  lower- 
grade)  ores.  But  this  is  demonstrably  not  always  so 
when  ore  is  of  multiple  grades  and  prices  are 
cyclical,  as  is  the  more  usual  case.  (See  Conrad,  op. 
cit.) 

73.  See,  for  example,  Thomas  Stinson,  "State  Taxation 
of  Mineral  Deposits  and  Production."  prepared  for 
the  U.S.  1-nvironmental  Protection  Agency,  Office 
of  Research  and  Development  (Washington,  D.C: 
1-nvironmental  Protection  Agency,  Office  of  Re- 
search and  Development,  1977),  p.  7,  where  it  is 
maintained  that  a  severance  tax  is  "more  nearly  in 
accord  with  the  natural  goal  of  maximizing  re- 
source use,"  since  "the  rate  of  extraction  remains 
unchanged  with  respect  to  any  change  in  the  level 
of  the  tax." 

74.  For  example,  in  an  article  untouched  by  the  rich 
literature  on  optimal  taxation,  one  writer  claims,  in 
a  gross  misuse  of  the  economists'  efficiency  crite- 
rion, that  a  severance  tax  is  the  only  tax  on  coal 
mining  in  the  western  states'  region  that  would 
represent  an  "optimum  tax"  in  the  Pareto  sense, 
where  state-level  indifference  curves  alone  would  be 
constructed  to  determine  several  "Pareto  optimal" 
taxes  from  which  a  regional  lax  agency  would 
choose.  See  Long,  op.  cit.,  pp.  440-41 . 

75.  For  an  illuslralion  in  metallic  minerals,  see  Conrad, 
Gillis,  and  Jenkins,  "High-Grading  in  Metalliferous 
Ore  Bodies:  The  l-'conomist's  Perspective,"  mimeo- 
graphed (Harvard  Institute  for  International  Devel- 
opment, January  1977). 

76.  As,  for  example,  in  imderground  vein  mining  where 
ore  occurs  in  broad  veins  with  rich  centers  and 
diffused  lower-grade  ore  on  the  edges.  Here,  a 
miner  is  faced  wilh  the  choice  of  taking  low-grade 
ore  now,  or  (given  the  high  costs  involved  in 
returning  to  widen  the  sides  of  a  narrow  cut)  never. 

77.  Detailed  discussion  of  both  aspects  of  high  grading 
can  be  found  in  (iillis,  Jenkins.  Wells,  and  Wright, 
in  Taxation  and  Mining,  pp.  224-29.  Also,  Conrad, 
op.  cit.,  p.  II,  shows  that  given  fixed  capacity  and 
constant  costs,  an  ad  valorem  severance  tax  will  not 
affect  output  in  mines  with  unijormly  high  grades. 
And,  more  relevant  to  the  present  discussion,  an  ad 
valorem  severance  tax  will  not  reduce  production 
over  the  life  of  the  mine  (it  will  affect  timing  of 
extraction)  for  high-quality,  low-cost  coal  but 
would  force  extraction  of  mcdiunwiuality,  high- 
cost  and  marginal  coals  to  fall).  However,  specific- 
rale  severance  taxes  (as  in  Alberta)  on  coal  will  not 
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only  cause  lower-quality  coals  fo  be  bypassed,  but 
will  also  depress  output  by  decreasing  the  pro- 
ductivity of  raw  coal.  [Robert  F.  Conrad,  "The 
Effects  of  Royalties  and  Income  Taxes  on  the 
Development  of  Coal  Mines:  A  Preliminary  Anal- 
ysis," mimeographed  (University  of  Wisconsin,  De- 
partment of  Economics,  July  1977),  p.  17.1 

78.  For  a  rigorous  presentation  of  this  point,  sec 
Conrad,  "The  Effects  of  Royalties  and  Income 
Taxes,"  pp.  17-21. 

79.  This  statement  is  clearly  correct  in  the  case  of 
current  (undiscounted)  tax  revenues,  but  holds 
with  less  force  for  discounted  revenues,  especially  if 


mines  generate  little  taxable  profit  in  the  initial 
years  of  operation. 
80.  Concern  over  environmental  damage  from  western 
strip  mining  of  coal  has  not  been  confined  to  state 
legislatures.  We  may  note  the  tax  provisions  of  the 
1977  Surface  Mining  Control  and  Reclamation 
Acts.  In  addition,  as  early  as  1974,  the  House 
Interior  Committee  considered,  but  ultimately  did 
not  pass,  a  bill  that  would  have  created  a  $2.50  per 
ton  tax  on  strip-mined  western  coal.  Funds  gener- 
ated by  the  tax  would  have  been  used  to  finance 
reclamation  efforts  on  stripped  land.  This  tax 
would  have  Jouhlcd  the  cost  of  coal  (f.o.b. 
mine-mouth).  See  Adelman  et  al.,  op.  cit.,  p.  40. 
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A  Tale  of  Two  Minerals 

Severance  Taxes  on  Energy  Resources 
in  the  United  States:  Comment 


CHARLES  E.  MCLURE,  JR. 


IN  THIS  PAPER  Dr.  Gillis  provides  important 
contributions  in  two  areas  on  wliich  I  am  not  really 
able  to  add  much:  facts  about  the  mining  of  coal  and 
uranium  and  applications  of  the  theory  of  the  mine  to 
the  analysis  of  the  effects  of  taxation  on  output  from 
existing  capacity  and  on  exploration  and  development  of 
new  capacity.  I  want  to  restrict  my  remarks  fairly 
closely  to  those  parts  of  the  paper  dealing  with  matters  I 
know  better,  and  especially  to  the  discussion  of  tax 
exporting  and  related  questions.  Even  then  I  must  admit 
at  the  outset  that  I  am  not  going  to  find  very  much 
basically  wrong  with  that  discussion;  since  the  paper 
draws  heavily  upon  my  previous  joint  work  with  the 
author,  that  can  hardly  be  surprising.  Rather,  my 
remarks  are  based  upon  recognition  that  many  of  the 
assertions  in  the  paper,  wliilc  they  may  be  clear  and 
obvious  to  the  economist  accustomed  to  tliinking  about 
tax  incidence,  are  likely  to  be  counterintuitive  to  many 
of  those  vitally  interested  in  the  issue  of  tax  exporting, 
including  particularly  policy  makers  in  the  state  capitals. 
Thus  my  remarks  are  in  large  part  an  elaboration  on  and 
explanation  of  the  theory  of  tax  exporting-or  the  lack 
thereof-found  in  Dr.  Gillis*  paper. 

A  crucial  element  in  the  theory  of  tax  exporting  is  the 
degree  of  dominance  of  the  relevant  market  by  the 
taxing  jurisdiction  or  jurisdictions.  If,  for  example,  a 
state  with  only  a  tiny  share  of  the  national  market  for 
coal  were  to  impose  a  severance  tax  on  coal,  it  is  highly 
unlikely  that  it  would  be  able  to  export  the  tax  to 
consumers  in  other  states  through  higher  prices  for  coal. 
Competition  from  coal  mined  in  other  states  would 
prevent  it.  A  far  more  likely  result  is  that  the  tax  would 
be  borne  by  the  owners  of  the  firms  extracting  the  coal 
(in  the  short  run)  or  by  owners  of  coal  deposits  (in  the 
long  run  in  which  contracts  are  renegotiable).  In  either 
event  the  tax  may  be  exported,  but  the  mechanism  of 
exporting  is  not  what  naive  proponents  of  such  sever- 
ance taxes  seem  to  have  in  mind;  we  return  to  this 
below. 

If,  on  the  other  hand,  a  state  that  dominates  the 
market  for  a  given  mineral  were  to  impose  a  severance 

Dr.  McLure  is  executive  director  for  research  at  the 
National  Bureau  of  Economic  Research  and  professor  of 
economics  at  Rice  University. 


tax,  the  chances  of  exporting  it  to  consumers  are  far 
greater.  Or  if  all  the  jurisdictions  in  which  a  mineral  is 
produced  (including  foreign  ones,  to  the  extent  that 
they  would  otherwise  break  the  dominance  by  taxing 
jurisdictions)  were  to  impose  a  severance  tax  on  coal,  the 
likelihood  of  shifting  to  consumers  via  higher  prices  is 
far  greater  than  if  one  state  supplying  an  insignificant 
amount  of  the  taxed  mineral  decides  to  "go  it  alone."  In 
short,  when  one  asks  whether  a  given  state  can  export  a 
tax  on  minerals,  the  question  must  be  specified  more 
closely:  if  the  state  docs  not  dominate  the  market  for 
the  mineral,  is  it  acting  alone  or  in  concert  with  other 
states  in  imposing  the  tax?  Incredible  thougli  it  may 
seem,  tliis  distinction  is  made  all  loo  seldom. 

The  observant  hstencr  will  have  noticed  a  fiaw-or  at 
least  an  ambiguity -in  the  argument  just  presented. 
Initially  I  referred  to  dominance  of  "the  relevant 
market,"  and  then  slipped  into  references  to  coal  and  a 
given  mineral.  If  that  given  mineral  had  been  industrial 
diamonds,  for  wliich  there  may  be  few  good  substitutes, 
the  argument  would  need  little  modification.  But  the 
reference  to  coal  is  open  to  criticism— as,  to  some  extent, 
is  Dr.  Gillis'  dual  discussion  of  dominance  of  the  markets 
for  coal  and  uranium.  Coal  and  uranium  arc,  after  all,  to 
some  extent  potential  substitutes  for  each  other  and  for 
petroleum.  Tliis  is,  as  Dr.  Gillis  implicitly  assumes,  the 
premise  underlying  the  federal  energy  policy  which 
would  have  the  United  States  reducing  its  relative 
reliance  on  petroleum.  But  once  this  is  recognized, 
dominance  of  either  the  market  for  coal  or  the  market 
for  uranium,  considered  individually,  may  be  of  little 
relevance  for  incidence  analysis.  Ceitainly  in  the  long 
run,  in  which  it  is  likely  that  technological  advances  will 
make  coal,  nuclear  power,  solar  energy,  and  perhaps 
other  sources  of  eneigy  substitutes,  with  the  one  chosen 
for  a  particular  application  depending  largely  on  price, 
dominance  of  the  market  for  coal  or  uranium  would  be 
largely  irrelevant.  This  consideration  docs  not,  of  course, 
change  the  theory  of  incidence  and  tax  exporting;  it  just 
means  that  one  must  be  careful  in  applying  that  theory. 

Combining  the  points  just  made  about  dominance, 
one  can  produce  the  combinations  shown  in  Table  1 .  If  a 
state  goes  it  alone  to  tax  a  fuel  which  has  close 
substitutes  (row  1),  it  clearly  does  not  dominate  the 
relevant  market  and  cannot  shift  the  tax  to  nonresident 
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TABLE  1.  ANALYSIS  OF  MARKET  DOMINANCE 
FOR  TAX  EXPORTING 


Case 


States  Levy-     Fuel  Subject     Existence  of 
ing  Tax  to  Tax  Dominance 


1 

one 

one 

no 

2 

one 

all 

no 

3 

all 

one 

no 

4 

all 

aU 

yes 

consumers.  Even  if  the  state  dominates  the  market  for 
one  fuel  or  if  all  states  collude  to  tax  the  fuel,  the  tax 
wiU  not  be  shifted,  so  long  as  untaxed  substitutes  for  the 
fuel  are  available  at  competitive  prices  (rows  2  and  3). 
Only  if  all  states  (or  enougli  of  them  to  form  an  effective 
cartel)  tax  all  close  substitute  fuels  (row  4)  can  we  be 
confident  that  dominance  is  sufficient  for  shifting  to 
consumers  to  occur. 

Note,  finally,  that  tilings  arc  not  always  what  they 
appear  to  the  untrained  eye  to  be.  Suppose  that  stales 
accounting  for  95  percent  of  the  output  for  a  mineral 
with  no  close  substitutes  were  to  raise  their  taxes  on  that 
mineral,  and  that  the  tax  increase  was  reflected  in  higher 
prices  for  the  taxed  mineral.  This  docs  not  mean  that  the 
states  accounting  for  the  remaining  5  percent  of  output 
should  assume  that  they  could  export  a  similar  tax  to 
nonresident  consumers.  Rather,  the  proper  line  of 
reasoning  goes  as  follows:  when  the  first  tax  increase 
raised  the  price  in  the  national  market,  it  created  a  price 
umbrella  wliich  allowed  producers  of  the  5  percent  of 
output  on  which  taxes  had  not  been  raised  to  raise  prices 
and  realize  additional  economic  rents.  But  increased 
taxation  of  the  remaining  5  percent  of  output  would  not 
allow  a  further  significant  increase  in  price.  Instead,  it 
would  simply  appropriate  for  the  state  the  increment  in 
rents  created  by  the  initial  tax  increase.  This  example  is 
of  more  than  academic  interest,  since  it  describes  what 
has  happened  in  the  market  for  fuels  since  1973. 
Consumers  are,  indeed,  paying  higher  prices  on  petro- 
leum products  and  other  fuels  than  earlier,  due  to  the 
actions  of  the  Organization  of  Petroleum  Exporting 
Countries  (OPEC).  One  of  the  results  has  been  increased 
rents  for  owners  of  fuel  resources.  But  the  result  of 
higher  state  taxes  on  fuels  is  likely  to  be  reduced 
economic  rents,  not  higlier  prices. 

Given  this  theoretical  background,  what,  we  miglit 
ask,  are  the  facts?  Can  Montana  export  a  tax  on  coal? 
Can  New  Mexico  export  a  tax  on  uranium?  Can  the 
western  states  acting  in  concert  export  a  tax  on  coal? 
On  uranium?  In  virtually  all  of  these  cases  the  answers 
would  seem  to  be  the  same:  it  may  be  possible  to  export 
the  tax,  but  it  is  not  likely  to  be  the  nonresident 
consumer  who  pays.  And  in  some  cases  it  may  very  well 
be   residents,  but  not  consumers,  who  pay  the  tax. 


Thougli  tliis  conclusion  is  essentially  what  Dr.  Gillis  lias 
said,  let  me  elaborate  a  bit  further. 

It  would  seem  unlikely  that  Montana  or  any  other 
state  could  export  a  tax  on  coal  to  consumers,  since, 
even  within  the  narrow  market  for  coal,  the  requisite 
market  dominance  simply  is  not  there.  Wyoming  and 
New  Mexico  miglit  do  somewhat  better  in  exporting  a 
tax  on  uranium,  especially  if  they  acted  in  concert.  But 
it  seems  that  nuclear  power  is  subject  to  enougli 
competition  to  make  even  this  outcome  unlikely,  and 
the  same  reasoning  applies  to  taxes  levied  individually  on 
either  coal  or  uranium  by  all  of  the  western  states-or 
indeed  by  all  of  the  states  producing  either  mineral. 
Only  if  all  states  producing  significant  quantities  of 
either  mineral  levied  comparable  taxes  on  both  would 
sliifting  to  consumers  be  really  likely.  And  even  then  it 
would  be  necessary  to  take  account  of  competitive 
fuels.'  A  far  more  likely  result,  as  noted  above  and  in 
Dr.  Gillis'  paper,  is  a  burden  falling  on  firms  owning  or 
extracting  the  mineral.^ 

In  short,  it  seems  rather  unlikely  that  state  taxes  on 
minerals  will  be  exported  to  consumers.  A  more  likely 
result  in  all  but  rare  cases  would  seem  to  be  exporting  to 
owners  or  extracters  of  minerals.  In  this  sense  it  seems  that 
those  who  have  thought  of  lax  exporting  with  a  gleam 
in  their  eyes  have  generally  concentrated  on  the  wrong 
side  of  the  market.  Tliis  conclusion  probably  will  not  be 
accepted  too  warmly  in  the  mineral-producing  states, 
where  the  desire  to  export  taxes  seems  to  be  just  the 
fiscal  side  of  the  "let  them  freeze  in  the  dark"  mentality. 
But  while  1  can  understand  the  desire  to  export  taxes,! 
have  difficulty  understanding  the  strength  of  the  desire 
to  export  them  to  nonresident  consumers.  I  would  have 
thought  that  exporting  to  nonresident  coal  companies 
would  do  quite  nicely!  But  of  course,  the  coal  miglil  not 
be  owned  by  nonresidents.  This  possibility  suggests  that 
we  really  need  better  empirical  evidence  on  the  degree  of 
exporting  of  taxes  on  minerals.  In  particular,  someone 
needs  to  do  a  careful  analysis  of  just  who  owns  the 
property  riglits  that  are  being  compromised  when 
mineral  taxes  are  imposed  or  raised. 

Two  final  comments  must  be  made  about  the  rele- 
vance of  the  analysis  of  tax  cxpi)rting  presented  in  the 
Gillis  paper.  First,  the  analysis  may  be  more  or  less 
irrelevant  as  a  determinant  of  whether  federal  energy 
policies  are  met.  For  as  Gillis  has  said,  "perhaps  the  most 
significant  infiuence  ujwn  state  taxes  on  these  two 
substances  will  be  the  extent  to  which  state  government 
decision  makers  believe  that  future  taxes  can  be  'ex- 
ported' to  nonresidents,  particularly  consumers  living 
in  other  states."'  Regardless  of  what  economic  analysis 
suggests  to  be  the  likely  result  of  a  tax  on  coal  or 
uranium,  legislators  will  presumably  base  their  votes  on 
what  they  think  the  result  will  be.  Casual  observation 
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indicates  that  exporting  to  consumers  is  the  generally 
presumed  outcome. 

Second,  to  the  extent  that  taxes  arc  really  levied  to 
compensate  for  social  costs,  as  the  structure  of  the 
Montana  taxes  on  coal  suggests  may  be  the  case  in  at 
least  one  instance,  one  cannot  get  too  excited  about 
whether  the  tax  is  exported.  After  all,  producers  should 
be  charged  for  these  social  costs  just  as  they  pay  for  the 
costs  of  labor,  capital,  and  such  government  services  as 
postal  delivery.  Whether  this  particular  increase  in  cost 
can  be  passed  on  to  consumers,  as  seems  unlikely  for  the 
reasons  outlined  in  the  Gillis  paper  and  above,  or  must 
be  absorbed  from  rents,  as  seems  more  likely,  is  clearly 
an  interesting  question,  especially  to  those  affected.  But 
I  would  be  content  from  an  equity  and  allocational 
point  of  view  to  Hve  with  the  result  of  the  market  if  I 
were  confident  that  the  tax  was  reasonably  structured. 


FOOTNOTES 

This  conclusion  is  based  on  the  premise  that 
competition  from  alternative  fuels  is  allowed  to  be 
determined  by  market  forces.  To  the  extent  that 
federal  policy  rules  out  certain  avenues  of  competi- 
tion, e.g.,  in  the  use  of  natural  gas  in  generating 
electricity,  this  premise  is  false.  Of  course,  natural 
gas  could  presently  be  competitive  with  coal  only 
because  of  prior  interference  with  market  forces 
through  rate  regulation. 

There  may  be  a  tendency  to  believe  that  a  tax 
levied  now  on  coal  and  uranium  will  soon  come  to 
be  exported,  since  we  wUI  soon  run  out  of 
competitive  fuels  such  as  petroleum.  Even  this 
proposition  seems  to  be  of  questionable  validity. 
An  equally  likely  result  would  seem  to  be  capital- 
ization of  the  tax  in  the  form  of  lower  royalties  for 
whoever  owns  the  resource  at  the  time  the  tax  is 
imposed. 
Gillis,  page  61  of  this  issue. 
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derived  demand  and  the  theory  of  derived 
demand  described  by  Marsiiall  -nnd  elab- 
orated by  Hicks  is  relevant.  In  i.j.rticular 
the  demand  for  the  taxed  res^jurce  will* 
be  less  elastic:  the  lower  is  the  elasticity 
ot  the  demand  for  the  product»  which  it 
IS  used  to  produce,  the  smaller  the  resource 
"=f ' '=V•«^^  P^'"c«="tage  of  the  total  cost 
ot  the  final  product,  and  the  more  difficult 
't  IS  to  substitute  for  the  taxed  resource 
Because  it  is  related  to  the  question  of 
dominance  of  the  relevant  market— and 
in  fact  to  the  definition  of  the  relevant 
market— it  is  worthwhile  to  say  a  bit  more 
about  the  last  of  these  considerations 

Even  if  a  state  completely  dominates 
the  market  for  an  energy  resource  that 
It  intends  to  tax.  the  state  cannot  expect 
that  the  tax  wiU  be  shifted  to  nonresident 
consumers  so  long  as  there  are  suitable 
substitutes  for  the  taxed  substance    (To 
take  an  extreme  case.  Montana  dominates 
the  market  for  Montana  coal;  hut  Montana 
coal    faces    vigorous    competition    from 
Wyoming  coal,  which  is  virtually  a  perfect 
substitute.)  Thus,  for  example,  if  one  is 
analyzing  the  chances  of  exporting  a  tax 
levied  on  uranium  in  one  or  a  few  states 
which  dominate  the  market  for  uranium 
one  must  consider  competition  from  such 
fossil  fuels  as  coal  and  petroleum  and  from 
such  unconventional  sources  as  solar  en- 
ergy.    Similarly,    aluminum    has   ready 
substitutes  in  the  market  for  containers 
On  the  other  hand,  it  has  qualities  which 
would  make  it  very  difficult  to  replace 
in  such  applications  as  air  transportation  '' 
The  mobility  of  productive  factors  is 
another   important   determinant   of  the 
ability  of  state  and  local  governments  to 
export  taxes  on  energy  resources.   Any 
productive  factor,  including  a  natural  re- 
source, is  more  likely  to  bear  the  burden 
of  a  tax  if  it  is  immobile  than  if  it  can 
escape  the  tax  collector's  net  by  changing 
sither  its  loca.  ion  or  its  use.  Whether  labor 
is  mobile  or  not  is  likely  to  depend  on 
such  factors  as  training,  tradition,  and  the 
availability  of  alternative   employment 
outside  the  natural  resource  industry  and 
upon  the  extent  of  unionization  in  the 
industry.  Nihiral  resources  are,  in  their 
natural  state,  perhaps  the  least  mobile 
resources  of  all.  Certainly,  extraction  of 


resources  cannot  very  well  be  moved  from 
jurisdiction  to  juri.sdiction  in  order  to 
escape  the  tax  collector.  But  under  partic- 
ular circumstances,  such  as  those  to  be 
described  below,  processing  of  resources 
can  be  quite  mobile. 

Given  the  fluidity  of  American  capital 
markets,  it  can  generally  be  expected  that 
capital  is  extremely  mobile  between  states 
and  industries,  at  least  in  the  long  run. 
In  the  short  run  capital  is  effectively 
immobile  between  industries,  but  in  some 
instances  may  be  mobile  geographically. 
So  while  investment  may  be  fixed  and 
earning  quasi-rents  in  the  short  run.  when 
seen  from  an  industry  point  of  view,  when 
seen  from  the  viewpoint  of  a  given  state 
this  characterization  may  be  inaccurate. 

A  final  consideration  that  is  often  over- 
looked— or  even  seen  backwards — in  dis- 
cussions of  tax  exporting  is  the  industrial 
structure  of  the  market.  It  is  generally 
assumed  that  the  more  concentrated  the 
industry  is,  the  more  likely  that  the  firms 
in  the  industry  can  use  their  market  power 
to  shift  a  tax  on  the  natural  resource  they 
produce  to  consumers.  While  there  is  sub- 
stantial truth  to  this  suppo.sition,  it  can 
easily  be  carried  too  far.  This  is  most  easily 
seen  in  the  case  of  complete  market  domi- 
nance by  one  firm.  A  standard  textbook 
result  is  that  a  monopolist  can  shift  to 
consumers  only  about  one-half  as  much 
of  a  tax  as  would  be  shifted  to  consumers 
by  a  competitive  industry  in  similar  cir- 
cumstances.' The  remaining  half  of  the 
tax  simply  reduces  the  monopoly  profits 
of  the  firm.  Since  there  are  few  cases  in 
which  the  domination  by  one  firm  is  com- 
plete, even  in  the  natural  resources  field, 
the  direct  relevance  of  this  theorem  may 
be  fairly  limited.  But  it  is  equally  applica- 
ble in  cases  in  which  a  small  number  of 
oligopolistic  firms  so  dominate  an  industry 
that  they  are  able  to  maximize  their  joint 
profits.  Only  in  cases  in  which  there  is 
enough  concentration  to  create  in- 
terdependent behavior,  perhaps  through 
conscious  parallelism,  but  not  joint  profit 
maximization,  is  a  tax  levied  on  an  oli- 
gopolistic industry  more  likely  to  be  shift- 
ed forward  than  is  a  tax  on  a  competitive 
industry. 
It  can  be  seen  from  this  list  of  determi- 
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nants  of  the  ability  to  export  taxes  that 
the  likely  outcome  in  a  given  case  can 
be  determined  only  from  an  examination 
of  the  facts.  But  even  the  most  casual 
analysis  would  suggest  that  it  would  be 
extremely  rare  that  a  high  proportion  of 
any  tax  on  energy  resources  levied  by  only 
one  state  would  be  shifted  to  consumers. 
A  far  more  likely  result  is  that  the  tax 
would  be  borne  by  owners  of  capital  in 
the  .short  run  and  by  owners  of  the  resource 
in  the  long  run.  Depending  upon  the  pat- 
tern of  ownership  of  the  capital  or  the 
energy  resources,  the  tax  may,  nonethe- 
less, be  exported  to  nonresidents.  And 
indeed,  many  state  legislatures  and  voters 
might  find  this  a  satisfactory  outcome. 
While  the  desire  to  export  taxes  to  con- 
sumers that  is  the  fiscal  embodiment  of 
the  "let  them  freeze  in  the  dark"  viewpoint 
that  is  so  prevalent  in  the  producing  states 
is  usually  interpreted  as  a  desire  to  export 
taxes  to  consumers,  it  is  not  at  all  obvious 
why  fiscal  exporting  to  nonresident  recip- 
ients of  economic  rents  resulting  from  the 
exploitation  of  energy  re.sources  would  not 
he  equally  satisfactory.  But  this  conclu- 
sion must  be  qualified  in  at  least  two  ways. 
First,  ownership  of  resources  may  be  sub- 
stantially more  concentrated  among  resi- 
dents of  the  taxing  staf  e  than  is  consumj)- 
tion.  Thus  shifting  to  consumers  may  be 
vastly  preferable  to  residents  of  the  taxing 
state  to  incidence  on  economic  rents.  Sec- 
ond, with  the  passage  of  time  capital  that 
was  initially  captive  in  the  taxing  state 
at  the  time  of  the  imposition  of  the  tax 
will  become  geographically  mobile.  As  this 
occurs,  not  only  will  the  burden  of  the 
tax  tend  to  be  shifted  from  owners  of 
capital  to  owners  of  energy  resources.  In 
addition,  jobs  may  very  well  be  exported. 

II.  A  Texas  Refining  Tax* 

At  various  times  over  the  years  it  has 
been  proposed  that  Texas  should  levy  a 
tax  on  the  refining  of  petroleuni  products. 
Under  one  such  recent  proposal  a  tax  of 
one  cent  per  gallon  would  have  been  levied 
on  each  gallon  of  gasoline  and  diesel  fuel 
refined  in  the  state;  liquefied  petroleum 
gas,  connnercial  solvents,  naphthas,  and 
row  petroleum  products  and  petrochemi- 


cal intermediates  woidd  have  been  exempt 
from  the  tax.  It  !;eems  likely  that  tho.se 
who  propose  such  taxes  expect  that  they 
could  be  exported  in  large  part  to  con- 
sumers living  outside  Texas.  This  ex- 
pectation can  probably  be  traced  to  the 
dominant  position  Texas  once  enjoyed  in 
the  national  market  for  petroleum  prod- 
ucts. More  recent  interest  in  such  a  tax 
is  probably  based  upon  the  desire  to  cap- 
ture for  the  state  some  of  the  potential 
windfall  profits  generated  by  the  increase 
in  crude  oil  prices  set  by  the  Organiza- 
tion of  Petroleum  Exporting  Countries 
(OPEC). 

In  this  section  I  want  to  consider  the 
likelihood  that  a  tax  on  the  processing 
of  petroleum  products  in  Texas  would  be 
shifted  to  consumers  in  other  states.  I 
consider  both  the  relatively  short-run  sit- 
uation in  which  refining  capacity  is  essen- 
tially fixed,  in  Texas  and  elsewhere,  and 
the  long-run  situation  in  which  the  loca- 
tion of  additional  capacity  and  even  re- 
placement and  maintenance  of  existing 
capacity  is  within  the  discretion  of  private 
investors.  The  expectation  of  substantial 
tax  exporting  to  nonresident  consumers 
is  seen  to  be  totally  unfounded  in  the  long 
run  and  of  doubtful  validity  even  in  the 
short  run.  In  the  short  run,  the  tax  is 
likely  to  be  borne  by  the  firms  owning 
refineries  in  Texas.  The  more  likely  long- 
run  outcome,  which  will  begin  even  in 
the  short  run,  is  the  eventual  destruction 
of  the  refining  industry  in  Texas. 

Though  it  has  been  traditional  to  think 
of  Texas  as  dominating  the  national  ni.ar- 
ket  for  crude  oil  and  petroleum  products, 
the  recent  actions  of  OPEC  should  be 
evidence  enough  that  Texas  no  longer 
dominates  those  markets.  At  present 
Texas  accounts  for  only  about  one-fourth 
of  the  nation's  refining  capacity,  and  this 
percentage  has  been  falling  as  investment 
in  other  states  has  outstripped  that  within 
Texas.  In  the  other  Gulf  Coast  and  lower 
Atlantic  states  most  likely  to  compete 
effectively  with  Texas,  refining  capacity 
has  grown  by  about  six  and  one-half  per- 
cent per  year  since  1960,  or  more  than 
twice  the  rate  of  growth  in  Texas.  Even 
more  important,  Texas  now  accounts  for 
only  about  15  percent  of  refinery  capacity 
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in  the  western  hemisphere  and  six  to  seven 
percent  of  free-world  refinery  capacity.  It 
certainly  does  not  appear  that  Texas  now 
enjoys  the  market  dominance  necessary 
to  shift  a  refining  tax  to  consumers,  if 
ever  it  did.'° 

In  Section  I  the  mobility  of  a  taxed 
resource  was  seen  to  be  an  important 
determinant  of  the  ability  to  export  a  tax 
on  the  resource.  At  one  time  it  may  have 
been  reasonable  to  think  of  refining  as 
being  tied  fairly  closely  to  the  area  in 
which  crude  oil  is  produced.  Economies 
of  scale  in  refining  would  dictate  location 
of  refineries  near  sources  of  crude  supply, 
rather  than  near  all  but  the  largest  mar- 
kets. But  the  growth  of  markets  and  de- 
A-elopments  in  transportation  technology 
and  investments  in  pipelines,  tankers,  and 
barges  have  made  the  refining  industry 
relatively  "foot-loose."  Since  the  differen- 
tial cost  of  transporting  crude  oil  and 
refined  products  is  negligible,  it  makes 
relatively  little  difference  whether  refin- 
ing occurs  near  the  source  of  crude,  near 
markets,  or  at  intermediate  points.  This 
is  especially  true  since  Texas  refineries 
rely  increasingly  on  foreign  crude.  Thus 
taxes  of  20  to  30  cents  per  barrel  of  crude 
throughput  could  easily  dominate  any  un- 
favorable differential  transportation  costs 
in  the  short-run  decision  of  where  to  refine 
a  given  quantity  cf  crude  oil  and  would 
reinforce  any  long-term  decision  to  locate 
new  refineries  or  expand  existing  ones  at 
sites  closer  to  markets  because  of  trans- 
portation savings.  In  the  short  run  Texas 
refineries  would  be  used  only  as  a  last 
resort,  that  is  only  if  those  located  else- 
where were  operating  at  capacity.  It  might 
generally  be  preferable  to  refine  crude 
outside  the  country  and  import  refined 
products,  rather  than  import  crude  to  be 
refined  in  Texas  where  it  would  be  subject 
to  the  Texas  tax.  And  given  the  magnitude 
of  the  tax  sometimes  contemplated,  it 
might  even  be  economical  to  ship  Texas 
crude  to  off-shore  refineries,  say  in  Mexi- 
co, Puerto  Rico,  Jamaica,  etc.,  and  then 
reimport  it  (even  to  Texas)  instead  of 
refining  it  in  Texas.  In  short,  it  appears 
that  crude  oil  is  sufficiently  mobije  that 
efforts  to  shift  the  refining  tax  to  either 


consumers  or  owners  of  crude  reserves  are 
doomed  to  failure. 

Finally,  it  should  be  noted  that  it  is 
very  unlikely  that  collusion  by  the  oil- 
producing  states  would  produce  sufficient 
market  dominance  for  the  Texas  tax  on 
refining  to  be  shifted  forward  to  con- 
sumers. First,  gaining  the  cooperation  of 
all  the  oil-producing  states  would  be  diffi- 
cult. More  to  the  point,  the  tax  would  be 
levied  on  refining  and  not  on  production. 
Thus  it  would  be  necessary  to  gain  the 
cooperation  of  all  states  in  which  refin- 
eries are  located  or  could  economically  be 
located.  This  consideration  plus  the  his- 
torical inability  of  cartels  containing 
many  members  to  survive  suggests  that 
cooperative  action  among  enough  states 
to  make  a  cartel  stable  and  effective  seems 
so  remote  as  to  deserve  no  further  atten- 
tion. And  even  if  that  were  not  the  case, 
there  seems  to  be  no  chance  of  gaining 
the  acquiescence  of  other  countries,  or 
even  territories  such  as  Puerto  Rico,  to 
the  cooperative  action  necessary  to  assure 
the  forward  shifting  of  a  Texas  tax  on 
refining. 

Though  refining  is  highly  capital-inten- 
sive, some  40,000  persons  are  employed 
in  the  refining  of  petroleum  products  in 
Texas.  It  does  not  seem  unreasonable  to 
believe  that  this  many  workers,  or  even 
more,  would  be  affected  in  the  long  run 
(within,  say,  1 5  to  20  years)  by  a  Texas 
tax  on  refining,  especially  when  we  con- 
sider induced  effects  on  ancillary  indus- 
tries such  as  petrochemicals,  utilities, 
transportation,  and  services."  These  ef- 
fects would  be  most  severe  in  the  Gulf 
Coast  region  near  Houston  where  most 
of  the  state's  refining  capacity  is  located 
and  where  competition  from  outside  re- 
finers would  be  the  most  fierce. 

Texas  workers  would  feel  the  effect  of 
the  tax  even  if  the  labor  released  from 
refining  were  to  be  absorbed  in  other 
activities,  with  little  increase  in  the  un- 
employment rate  in  Texas,  because  it  is 
unlikely  that  the  displaced  workers  could 
be  absorbed  without  a  reduction  in  the 
wage  rate.  We  can  obtain  a  rough  idea 
of  how  wages  would  be  affected  by  assum- 
ing a  state-wide  elasticity  of  demand  for 
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labor  of  unity.  If  labor  supply  in  the  state 
is  more  or  less  independent  of  the  wage 
rate,  dir.'ct  and  induced  nffects  on  the 
demand  tor  labor  generated  by  a  refining 
tax  would  reduce  wages  by  about  one  and 
a  half  to  two  percent  in  the  long  run, 
relative  to  what  they  might  otherwise  be. 
Thus  while  the  major  impact  of  the  refin- 
ing tax  would  clearly  be  on  owner.s  of 
refineries,  especially  in  the  short  run,  it 
would  be  a  mistake  to  believe  that  labor 
and  land-owners  had  no  stake  in  the  issue. 
Moreover,  the  tax  would  not  affect  only 
workers  in  refining  and  related  industries. 
Competitive  forces  would  spread  the  effect 
to  many  workers  and  throughout  the  state. 
The  options  available  to,  and  the  con- 
straints upon,   policy   makers  in  Texas 
should  now  be  fairly  clear.  In  the  short 
-run  there  is  some  chance  of  exporting  a 
substantial  amount  of  a  tax  on  refining 
in  Texas  to  nonresidents  of  that  state,  but 
most  of  the  exporting  would  be  to  nonresi- 
dent owners  of  Texas  refineries.  There  is 
little  chance  that  the  tax  would  simply 
be  shifted  forward  to  nonresident  con- 
sumers of  petroleum  products  refined  in 
Texas,  as  some  naive  observers  apparently 
believe,   or    to    producers   of   crude    oil. 
Competition   from   refineries  located  in 
other  states  would  assure  that.  Finally, 
much  of  the  tax  would  be  borne  by  resident 
ov/ners  of  refineries. 

It  is  reasonable  to  believe  that  many 
Texans  would  not  object  to  a  tax  that 
reduced  the  profits  of  nonresident  owners 
of  refineries  and  they  might  not  even  mind 
reducing  the  profits  of  resident  refiners. 
But  the  long-run  effects  are  likely  to  be 
quite  different  from  those  just  de.scribed 
and  probably  much  less  acceptable  to  most 
Texans.  Runs  to  refineries  would  be  shift- 
ed from  Texas  to  other  states,  even  in 
the  short  run,  to  the  extent  that  excess 
capacity  allowed.  In  the  long  run  invest- 
ment in  Texas  refineries  would  be  cur- 
tailed. As  this  occurred,  Texas  would  lose 
both  employment  opportunities  and  a  sub- 
stantial portion  of  its  tax  base.  Thus  while 
the  refining  tax  mi;cht  be  largely  exported 
in  the  .^hort  run,  in  the  long  run  it  would 
bear  heavily   upon  Texas  citizens.   And 
because  of  the  tax-induced  outflow  of  re- 


fining capital  the  tax  revenue  would  i\')t 
even  turn  out  to  be  as  great  as  it  might 
appear  to  the  casual  ob.servor.  The  jxilicy 
option,  then,  involves  weighing  the  short- 
run  benefits  of  exporting  some  taxes  to 
nonresident  owners  of  refineries  again.st 
the  long-run  costs  of  rendering  Texas 
unattractive  to  the  refining  indu.stry. 
There  seems  to  be  almost  no  chance  of 
both  exporting  the  tax  in  the  short  run 
and  maintaining  Texas'  share  of  the  re- 
fining industry  in  the  long  run. 

III.  Extraction  Versus  Proctssin}j 

The  observant  reader  might  have  no- 
ticed that  whereas  Section  I  dealt  implic- 
itly primarily  with  taxes  on  the  extraction 
of  energy  resources.  Section  II  analyzed 
the  processing  of  a  resource.  Of  course, 
the  basic  theory  is  the  same  in  the  two 
cases.  But  the  conditions,  and  therefore 
the  conclusions,  are  likely  to  be  different 
to  the  extent  that  the  tax  under  examina- 
tion is  on  the  extraction,  rather  than  the 
processing,  of  a  resource.  That  is,  while 
it  is  not  inevitable  that  extraction  gener- 
ates large   economic  rents,   it  certainly 
seems   likely   that   rents   are    generally 
greater  in  extraction  than  in  processing. 
This  being  the  case  taxes  on  extraction 
are  more  likely  to  be  borne  by  recipients 
of  economic  rents  and  have  little  effect 
on  output,  whereas  heavy  taxes  on  pro- 
cessing— a  form  of  manufacturing — can 
be  expected  to  have  devastating  effects 
on  output. 

Application  of  this  reasoning  to  the  tax- 
ation of  petroleum  in  Texas  is  straight- 
forward; whereas  the  refining  tax  could 
not  be  exported— or  even  collected— m  the 
long  run  and  could  only  be  sliifted  and 
partially  exported  to  owners  of  refineries 
in  the  short  run,  a  severance  tax  on  ex- 
traction of  crude  oil  could  be  exported  to 
the  extent  that  economic  rents  accrue  to 
non-residents,  even  in  the  long  run. 

The  analogous  situation  in  the  market 
for  a  competitive  fuel  deserves  attention 
because  it  is  also  often  misunderstood.  The 
extraction  of  Western  coal  almo.st  certain- 
ly generate.-?  huge  economic  rents,  espe- 
cially since  the  practices  of  OPEC  have 
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so  drastically  raised  the  price  of  an  impor- 
tant substitute  fuel.  A  severance  tax  lev- 
ied by  one  state  would  almost  certainly 
come  in  large  part  from  those  rents.  But 
so  might  a  tax  on  the  processing  of  coal 
in  either  gasification  plants  or  electrical 
generating  facilities.  Compared  to  the  sit- 
uation with  crude  oil  and  refined  petro- 
leum products  there  is  so  much  loss  of 
weight  m  the  processing  of  coal  that  the 
processing  is  substantially  more  tied  to 
the  location  of  extraction."  But  there  is 
one  over-riding  similarity  in  the  two  cases- 
condition.-*  simply  do  not  allow  one  state 
to  export  to  non-resident  consumers  a  tax 
on  the  extraction  or  proce.ssing  of  coal  or 
crude  oil  except  under  special  circum- 
stances.    If  exporting  is  to  occur  it  must 
be  to  recipients  of  economic  rents  from 
the  resource  or  quasi-rents  from  tempo- 
rarily fixed  investments  in  processing  fa- 
cilities. 

FOOTNOTES 

'Any  Btate  or  local  government  can  tax  consumption 
or  energy  occurring  within  its  boundaries,  and  may 
want  to  do  so  in  the  interest  of  charging  users  for 
the  marginal  cost  of  transporUtion  or  in  order  to 
recluce  environmenul  damage.  But  a  discussion  of 
hese  applications  is.  1  believe,  not  my  assignment 
today;  rather.  1  take  that  assignment  to  be  the  analysis 
ot  the  economic  constraints  facing  state  and  local 
governments  which  would  Ux  the/>r,)c/uc/io/.  of  energy 
resources. 

K^'J*"'"  M^^^cf '°1  ''"*''  *•""">'  "Pon  Gillis  and 
McLure  (1D7.5)  and  Mcl.ure  (forthcoming). 

If  labor  employed  in  the  extractive  industry  in 
question  were  unionized,  and  therefore  sharing  in  th. 
resource  rent,  or  geographically  and  industrially  im- 
mobile such  workers  might  also  share  in  the  burden 
01  the  ta.K. 

'It  was  noted  during  the  discus.sion  at  the  sympo- 
sium that  the  Justice  Department  has  recently  an- 
IZin'f  rr  "  ''■°^''*  *"'"«  "^''  """^  ^"■"i""'  -^■■<"'* 
Mrte"iL°^  ,"*""'         """  '"*'*"'  ^  «"»'"?'■''  «' 

For  .r  i.iuicMiion  of  the  importance  of  market 
dominance  as  a  determinant  of  the  ability  to  export 
production  taxes  see  the  discussion  in  McLure  (1964) 

»  or  a  discussion  of  the  pos.nibll  ity  of  exporting  taxes 
g"i1M1978)  *       ""'  *°  ''°"""'<^^"^  consumers,  see 
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The  likely  incidence  of  recent  increases  in  taxes 
on  bauxite  is  discussed  in  Gillis  and  McLure  (1975) 

i-or  one  such  demonstration  of  this  theorem  see 
Musgrave  (1959).  Chapter  13. 

Much  of  the  discussion  of  this  section  is  based 
upon  material  in  McLure  (1970). 

As  indicated  in  McLure  (1975).  these  conclusions 
would  not  seriously  be  affected  by  consideration  of 
current  regulations  on  the  pricing  of  petroleum  prod- 
ucts  under  federal  Jaw.  But  one  can  imagine  combina- 
tions  of  allocation  rules  and  procedures  for  passing 
through  increases  in  taxes  that  would  foster  forward 
shifting. 

It  might  appear  that  a  tax  which  exempted  inputs 
of  petrochemical  planU  might  stimulate  the  develop- 
ment of  that  industry.  But  any  such  stimulus  would 
probably  be  only  temporary  because  of  the  close  links 
between  the  petroleum  and  petrochemical  industries 

For  a  more  detailed  discussion  of  how  extraction 
Uxes  affect  decisions  on  methods  and  quantities  of 
output,  see  Gillis  (forthcoming)  and  literature  cited 
there. 

"For  a  provocative  discussion  of  the  taxation  of 
coal  from  the  perspective  of  a  governor  of  a  producine 
sute.  see  Link  (1978).  * 

"One  set  of  circumstances  under  which  exporting 
to  consumers  could  occur  is,  however,  fairly  common. 
Some  long-term  contracts  provide  for  the  purchase 
of  fixed  quantities  of  coal  at  prices  that  escalate  with 
mcreases  in  severance  taxes. 
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TED  SCHWINDEN 

GOVERNOR 


TO: 


Bill   Christiansen 
Attorney  General's  Office 


PAuP>^y^.. 


FROM:  Phil   Brooks 

Research  &  Information  Systems  Division 


DATE:     July  30,  1981 

SUBJECT:   Data  Requested 

I  was  unable  to  come  up  with  consumer  expenditure  data  of  a 
form  that  I  thought  would  be  useable  to  you.  Additional  digging 
might  turn  up  something. 

My  judgement  is  that  location  quotients  showing  the  degree 
of  concentration  of  different  manufacturing  industries  in  Montana 
compared  with  the  national  average  may  be  your  best  bet  after  you 
identify  which  industries  don't  exist  in  Montana  at  all.   We  could 
do  the  work  of  generating  the  quotients  for  you  at  a  modest  cost. 

Enclosed  is  information  on  activity  in  Montana  manufacturing 
industries. 
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.9..  V  BTU  Comparison  of  Severance  and  Production  Taxes  on  Oil  and  Gas 
(Figures  are  in  <?  per  million  BTUs*) 

OIL  GAS  OIL  and  GAS 


Texas  (FY80) 

14.85 

10.18 

■  12.19 

Louisiana  (FY80) 

27.62 

6.68 

13.32 

Oklahoma  (FY80) 

26.86 

9.16 

14.55 

New  Mexico  (CY  80) 

13.27 

8.27 

9.66 

♦Assumes  5.8  million  BTUs/barrel  of  oil  and  1.02  million 
BTUs/mcf  of  natural  gas. 

Montana  Coal  Serverance  Tax  (Fiscal  Year  1980) 

<:  per  million  BTUs  12.11 
(assumes  18  million  BTUs  per  ton) 


_.  BT^„  Comparison  of  Severance  Taxes* 

.  ■  -•  > 

Texas^  (Fiscal  Year  1980,  Sept.  1979  -  August  1980) 


Tax 


$806,000,008 
$734,610,000 


Tax 


Production 
Oil  935,698,196  bbls, 

Natural  Gas   7,073,020,000  racf. 

Louisiana^  (Fiscal  Year  1980) 

Production  

Oil           209,158,801  bbls.  $335,017,133 

Natural  Gas   2,558,384,379  mcf.  $174,308,231 


Oklahoma^  (Fiscal  Year  1980) 

Production 
Oil 


Tax 


$226,451,820 
$176,566,051 


Tax 


145,382,195  bbls. 
Natural  Gas   1,889,357,631  mcf. 

New  Mexico^  (Calendar  Year  1980) 

Production  

Oil            75,000,000  bbls.  $  57,742,000 

Natural  Gas   1,106,000,000  racf.  $  93,280,000 


Montana^  (Fiscal  Year  1980) 

Coal  Production 
(includes  Exemption)     


'  Million  BTUs 
5,427,049,537 
7,214,48P,400 
Oil  &  Gas 

Million  BTUs 
1,213,121,046 
2,609,552,067 
Oil  &  Gas 

Million  BTUs 

.843,216,731 
1,927,144,784 
Oil  &  Gas 

Million  BTUs 

435,000,000 
1,128,120,000 
Oil  &  Gas 


Tait/Million  BTUs 
$  .1485 
$  .1018 
$  .1219 

Tax/Million  BTUs 
$  .2762 
$  .0668 
$  .1332 

Tax/Million' BTUs 
$  .2686 
$  .0916 
$  .1455 

Tax/Million  BTUs 
$  .1327 
$  .0827 
$  .0966 


Tax 


Million  BTUs    Tax/Million  BTUs 


34,459,771 


$75,124,932 


620,275,878 


$  .1211 


*Assumes  5.8  million  BTUs/barrel  of  oil,  1.02  million  BTUs/mcf  of  natural  gas,  and  18 
million  BTUs/ ton  of  coal. 
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^l. source:  Texas  Planning  and  Research  Division.  ' 

2  Source:  Louisiana  Severance  Tax  Division. 

3  Source:  Oklahoma  Minerals  Tax  Division. 

4  Source:  New  Mexico  Oil  and  Gas  Division. 

5  Source:  Montana  DepartraenC  of  Revenue,  Research  and  Information  Division, 
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^^  Table  of  Ra^es 

Scr.ts  tax  rates  generally  applicable  to  the  retail  sale  of  tanj^ible  personal 
property  are  tabulated  below.  Many  states  also  authorize  local  jurisdictions  to 
adopt  sales  or  sales  and  use  taxes  in  addition  to  the  state  tax.  For  details  see 
the  following'  state  summaries. 


Sales* 

Alabama'  4% 

Arizona*    4% 

Arkansas ' 3% 

California'  4j49c. 

Colorado'    3% 

Connecticut     7}^% 

District  of  Columbia...  6% 

Florida'    4% 

Georgia'     3% 

Hawaii    4% 

Idaho 3% 

Illinois'     4% 

Indiana   4%^ 

Iowa    3% 

Kansas*    3% 

Kentucky*    5% 

Louisiana '   3% 

Maine    5% 

Maolaud    5% 

Massachusetts     5% 

Michigan    4%^ 

Minnesota*      4%/ 

Mississippi    S% 


/ 


Use* 
4% 
49i 
3% 

4H% 
3% 

7/=% 

6% 

4% 

3% 

4% 

3% 

4% 

4% 

3% 

3% 

5% 

3% 

5% 

5% 

5% 

4% 

4% 

5% 


Salea* 

Missouri'   3Ji% 

Nebraska'    3% 

Nevrada' 3^%' 

New  Jersey  5% 

New  Mexico' 3j<i%' 

New  York'  4% 

North  Carolina  ' 3% 

"  North   Dakota    3% 

Ohio'    4%* 

Oklahoma*    2% 

Pennsylvania'  6% 

Rhode  Island 6% 

South  Carolina   4% 

South  Dakota ' 5%  * 

Tennessee*    4J^%' 

Texas*    4% 

Utah*    4% 

Vermont  3% 

Virginia'    3% 

Washingtoa'    4.S% 

West  Virgiola'   5% 

Wisconsin  *    4% 

Wyoming'  3% 


[The  next  page  is  6031.] 


Use* 
3'A% 

3% 
3j/.%* 

5% 

4% 
3% 
3% 
4%' 
2% 
6% 
6% 
4% 
5%' 
4'/%' 
4%  '^ 
4% 
3% 
3% 
4.5% 
S%  / 
4%^ 
3% 


*  The  llrt  of  statM  Imposing  SAles  and  use 
ta^cea  does  not  Include  I>elawttr«.  Delaware 
Imposes  a  merchants'  and  manufacturers'  li- 
cense tax  and  a  use  tax  on  leases.  Other  states 
Impose  occupation,  adralsilon.  license  or  gross 
receipts  vixca  In  addl'.lon  to  sales  and  use  taxes 
(see  Co.inectlcut.  Indiana,  Maryland,  Mlssls- 
alppl.  New  Mexico.  Rhode  Island,  South  Caro- 
lina,   Texas.    Washington   and   West   VlrslnJa). 

'  I^cal  tax  rates  are  additional. 

State  Tax  Guide 


»  Nevada:  Effective  May  1.  1981  through  June 
30.  1983.  the  total  rate  Is  5}i%. 

•  New  Mexico;  Effective  July  1.  1981.  the  tax 
rate  Is  Zy,%. 

«OMo:  Effective  January  1.  1981  through 
June  30,  1981,  the  tax  rata  Is  5%. 

•South  Dakota:  Effective  July  1,  1931,  the 
tax  rate  Is  reduced  to  4%. 

'  Tennessee:  The  rate  of  tax  la  decreased  to 
3%,  eftecUve  July  1.  1382. 

Table  of  Rates 
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Tables.  State  Government  Tax  Revenue,  by  Type  of  Tax:   1980 

(Thousands  of  dollars) 


gros* 
r«c*lpta* 


L.lc*n*«B' 


Individual 
Incamm 


Corporatloa 


Propartjr 


Daath  and 
ilft 


Dncunaatary 
and  atoch 
traoafar 


Ntwbar  af  Stataa  ualnc  taa. 
All  Stataa 


Alabaaa.... 

Alaaka 

Arizona... . 
Arkanaaa... 
CalKonla. 


Colorado. ... 
Connactlcut. 
Dalavara. .. . 

Florida 

Caortta 


Haaalt... 
Idaho. . .. 
Ullnola. 
Indiana. . 
Ion 


Kanaaa. . . . 
Kantuck;!. 
Loulalana. 

■■IBO 

Maryland. . 


Maaaachuaatta . 

Mtchlcan 

Hlnnaaota 

Mlaalaalppl.. . 
Mlaaourl 


MMitana 

Mbraaka 

Ravada 

Nav  Kaapahlra. 
Mav  Jaraajr .... 


■aa  llaalco 

tn  >ork 

North  Carolina. 
North  Dakota . . . 
Oklo 


Oklahoaa. 


^Mwylvanla. . . 
Rhoda  laland... 
South  Carolina. 


South  Dakota. 
Tann«aaaa. . . . 

Taxaa 

Utah 

Var«ont 


Vlrclnla 

Vaahlntcton.. . . 
«aat  Virginia. 

■laconaln 

Vyoalng 


EHXIBIT:      OlatrUt  of  Coluabla. 


90 

138,913,3a« 

l,SS«,7n 
1,437,807 
I,6*4,3«* 

i,iao,7M 

19,3M,eM 

l,4SO,*53 
I,S3(,t7S 
S1S,T1S 
4,W>4,2M 
2,TU,M1 

99S, 383 

490, 348 

7,073,077 

2,899,759 

1,748,828 

1,269,871 
2,144,941 
2,396,848 
819,180 
2,760,818 

3,*27,301 
9,947,890 
3,202,581 
1,257,932 
2,094,589 

439,791 
81S,7S7 
474,604 
237,493 
4,104,292 

928,048 
12,718,772 
3,219,148 

371,881   I 
4,763,719 

1,778,044 
1,499,382 
7,240,808 
990, 787 
1,678,049 

270, 918 

1,886,992 

8,758,708 

789,799 

266, 317 

2,743,329 
2,917,443 
1,219,492 
3,388,311 
388,129 

940,868 


10 

87,892,891 

1,146,236 

64,422 

1,096,991 

629,314 

8,8*9,792 

787,961 

1,326,202 

74,189 

3,544,031 

1,906,923 

614,237 

223,490 

3,881,186 

1,761,331 

778, 242 

634,819 
1,007,078 
1,189,887 

347,879 
1,247,724 

1,349,902 
2,59>,71S 
1,216,223 
899,777 
1,146,337 

95, }91 

443,896 

391,327 

133,372 

1,930,061 

537,085 
4,807,669 
1,413,029 

191,814 
2,858,967 

678,807 
172,188 
3,918,743 
297,993 
939,284 

232,891 

1,419,9*7 

4,388,968 

433,964 

138,010 

1,212,363 
2,176,818 

849,791 
1,309,000 

319,079 

325,931 


8,390,420 

116,583 

39,136 

88,039 

105,8*3 

829,387 

93,389 
111,142 
144,468 
379,849 

89,896 

15,892 

58,910 

459,  805 

127,788 

178,989 

103,096 
94,969 

162,182 
56,179 

113,453 

93,375 
340, 358 
194,485 

80,247 
178,442 

38,023 
67,038 
34,193 
40,768 
439,843 

55,934 

496,160 

240,715 

41,424 

387,242 

173,470 

159,261 

748,786 

23,270 

65,  557 

24,690 

181,522 

741,880 

33,661 

27,467 

149,138 
196,134 

71,480 
151,749 

41 ,  377 


37,089,482 

396,570 
100, 481 
287,49* 
316,844 
8,4*3,736 

481,329 
100,993 
239,763 
(X) 
872,073 

311,404 
199,138 
1,900,676 
596,709 
602, 3*5 

338,061 
909,832 
247,438 
142,689 
1,097,009 

1,890,033 

1,916,628 

1 , 362, 697 

150,293 

603, 319 

135,012 
235,821 

(X) 

10,474 

1,004,781 


9,780,049 

1,180,907 

93,346 

1,039,728 

361,899 
867,976 
1,671,842 
193,912 
494,789 

.X) 
30,800 

(X) 
2*5,327 
83,182 

1,103,00* 

(X) 

252,332 

1,430  473 

!X) 

275,831 


13,321,3*1 

109,238 
9*5,329 

117,784 

83, 714 

2,907,183 

110,607 
248,139 
40,993 
371,409 
239,713 

50,259 

42,S04 

797,927 

179,191 

138,9*4 

149,917 
19«,848 
249,338 
45,088 
165,857 

532,3*3 
910,732 
381,217 
84,369 
139,103 

49,823 

57,  579 

(X) 

32,783 

497, 205 

46,272 

1,239,340 

291,792 

36,348 

517,3*4 

89,869 
177,425 
8*1, *S2 

53,820 
153,475 

3,292 
1*8,222 

(X) 
40,377 
22,425 

1*3, 847 

(X) 

32,889 

311,321 

(X) 

66,548 


2,892,109 

44,287 

139,016 

121,990 

3,932 

877,238 

3,692 
12 

(X) 

86,091 

9,569 

(X) 

179 

103,979 

30,313 

(X) 

18,832 

178,79* 

32 

19,198 

83,997 

813 

133,412 
4,281 
4,723 
9,038 

18,139 
2,902 

21,024 
8,218 

73,932 

24,341 

6,320 

45,908 

2,174 

141,980 

(X) 

77 

181,287 

6,380 

6,042 

(X) 
(X) 
47,351 
147 
327 

23,905 

471 ,  999 

713 

94,079 

23,080 

219,399 


2,039,289 

5,441 

198 

12,117 

4,6*6 

463,406 

29,780 
54,764 

7,883 
69,910 

7,517 

4,328 

4,534 

122,728 

38,845 

47,868 

26,246 
23,295 
22,691 
11,397 
20,653 

78,952 
46,281 
41,922 
6,004 
26,255 

8,537 

2,277 

(X) 

8,256 

111,047 

2,327 
124,920 
42,149 

2,828 
37,208 

27,477 

27,399 

173,229 

11,962 

9,309 

7,262 

28,7*8 

75,9(9 

1,6*9 

1,388 

27,281 
54,598 
12,633 
56,791 
2,893 

9,893 


4,167,399 

32,410 

506,469 

(X) 

18,051 

25,954 

31,121 
(X) 

(X) 
121,254 

(X) 

(X) 
1,905 

(X) 
1,582 

(X) 

1,100 
177,244 
525, 297 

(X) 
(X) 

(Xj 
43,529 
83,45* 
52,514 


94,636 

3,*4S 

» 

311 

;x) 

213,843 

(X) 

1,292 

43, 927 

4,9** 

433,09* 
50,592 

(X) 
(X) 
(X) 

2,423 

2,204 

1,525,118 

10,984 

■:x) 

1,012 

49,924 

(X) 

437 

105,700 

(X) 


8,001 

<"! 
(X) 

2,880 

(X) 

(X) 

(X) 

12,86* 

231,782 

8,739 

2,2*3 

(X) 
*,T7* 

(X) 
2,9*4 

(X) 
•1* 
(X) 
•36 

28,730 

12,248 

(X) 
18,2*4 

(X) 
(X) 

(X) 

1,746 

37 

3,310 

17,403 

(X) 
4*6,122 

(X) 
(X) 
(X) 

4,834 

4T8 
89,239 

1,9*9 
9,993 

(X) 

»),030 

(X) 

(X) 

3,03* 

3O,20S 
8,612 
3,109 
2,3*1 

(X) 

14,3*0 


(X) 
2,556 
(X) 
(X) 
(X) 

3,01* 
4*6 

11 

(X) 


(X) 
(X) 
(X) 
(X) 
(X) 

(X) 
(X) 
(X) 
(X) 
4,79* 

\l] 
{X) 
(X) 


5*7 

(X) 

;x) 

(Z) 

(X) 
(X) 
(X) 

(z) 

3,*»4 

(X) 

(X) 

2,1*9 

;.") 

!X) 

•  ,44* 

.'X) 
'X) 
900 

2,919' 
(X) 
518 

4,079 

(X) 

IX) 


Not«:      So*   tabl*   9    for   Inforastlon  on   particular   tax«a   and  addlllooal   analytical   detail. 


X  Not   applicable. 

'for  additional   datall,    ••«  table   4. 

*ror   additional   dotall,    ■*•  table    5. 
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STATE 
OF 

MONTANA 


DEPARTMENT  OF  JUSTICE 

AGENCY  LEGAL  SERVICES  BUREAU 

Capitol  Building,  Helena,  Montana  59601 
(4061  449-4582 


MEMORANDUM 


TO: 

FROM: 
RE: 

DATE: 


MIKE  McGRATH 

ROY  ANDES 

Coal  Tax — Federal  Property  Rights  To  Leased  Coal 
Under  the  Mineral  Lands  Leasing  Act 

23  July  1981 


The  issue  addressed  by  this  memorandum  is  whether  and  to  what 
extent  coal  taxed  by  Montana  is  the  property  of  the  federal 
government  as  opposed  to  the  coal  company  which  pays  the  tax. 
This  memo  considers  only  the  legal  question  leaving  aside  the 
economic  issue  of  what  extent  Montana's  tax  does  or  does  not 
diminish  bonuses  and  royalties  otherwise  payable  to  the  federal 
government.  To  some  extent  the  two  issues  are  inextricably 
interwoven  so  this  memo  digresses  slightly  into  the  latter  issue. 
Such  excursions  are  casual  at  best  in  their  treatment  of  the 
economic  issue. 

A  coal  severance  tax  is  by  its  very  nature  a  tax  on 
property — long  recognized  by  the  courts  as  a  legitimate 
if  not  essential  method  of  state  revenue  production. 


Commonwealth  Edison  Co.  v.  Montana, 


Mont.  ,  Cause  No.  80- 

particular  is  on  the 


581,  slip  op.  at  13.  Montana's  tax  in 
contract  value  of  the  coal  at  mine  mouth.  Sections  15-35-102(1) 
and  103,  MCA.  Legally  speaking  Montana's  tax  is  imposed  AFTER 
federal  royalties  on  the  extracted  coal.  30  U.S.C.  section 
207(a);  30  CFR  section  211.63(a) (in  practice  the  imposition  of 
cost  may  or  may  not  be  otherwise.  )1^/ 


1/    30   C.F.R. 
computation. 


section   211.63   Value  basis   for  royalty 


(a)  Where  only  crushing,  storing,  and  loading  are  performed  prior 
to  the  point  of  sale,  the  value  of  the  coal  for  royalty  purposes 
shall  be  the  gross  value  at  the  point  of  sale.  However,  if 
additional  processing  of  the  coal  is  performed  prior  to  sale, 
such  as  washing  to  remove  waste,  bone,  or  other  impurities,  the 
process  cost  above  the  cost  of  primary  crushing,  storing,  and 
loading  may  be  deducted  from  the  gross  value  in  determining  value 
for  royalty  purposes.  The  Mining  Supervisor  will  allow  such 
deductions  only  when,  in  his  judgment  and  subject  to  his  audit, 
the  lessee  provides  him  an  accurate  account  of  the  costs  so 
incurred.  (Emphasis  added.);  see  also  subsection  (b)  defining 
"gross  value. " 
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The  general  nature  of  a  "lease"  as  traditionally  used  in  property 
law  supposes  the  grant  of  "use"  of  real  property  for  a  period  of 
time.  Blacks  Law  Dictionary.  Such  ordinary  lease-rental 
relationship  does  not  envision  any  destruction  of  the  real 
estate. 

A  mineral  lease  is  decidedly  different.  An  established  treatise 
on  mining  law  describes  the  legal  regime  this  way: 

.  mineral  in  place  is  land;  .  .  .  when  it  is  taken 
therefrom  and  changed  into  personal  property,  real 
estate  has  to  that  extent  been  destroyed.  It  is  obvious 
that  the  normal  relation  of  landlord  and  tenant  does  not 
contemplate  destruction  of  the  estate  by  the  tenant,  and 
that  such  destruction  cannot  properly  be  called  "use.". 
It  is  equally  plain  that  the  so-called  "rent"  in  a 
mining  lease  is  something  more  than  a  return  for  the 
possession  and  use  of  real  property.  While  the  contract 
is  in  name  a  lease,  it  amounts  in  fact  to  a  sale,  and  if 
It  grants  the  right  to  take  all  the  mineral,  it  is  a 
sale  of  real  estate — the  lessee's  interest  is  a  fee  in 
the  mineral  and  the  leaser's  so-called  rent  is  purchase 
money  for  real  estate. 

Lindley  On  Mines  (1914)  section  861,  pp.  2135-2136. 

So  the  fundamental  nature  of   a  lessor-lessee  relationship  in  the 

conveyance  of  minerals  is   that  of  a   simple   sale.    Professor 

Lindley  likewise  applied  the  same  doctrine  of  necessity  to 
federal  leases: 

Although  the  doctrine  that  a  grant  of  all  the  mineral  in 
a  described  tract  of  land,  whether  by  deed  or  so-called 
lease,  conveys  an  estate  in  the  mineral  as  land,  does 
not  seem  to  have  been  specifically  passed  upon  as 
applicable  to  a  lease  of  mining  property  acquired  or 
held  under  the  United  States  Mineral  Acts,  we  are 
constrained  to  believe  that  when  such  questions  arise, 
the  general  doctrine  as  herein  set  forth  will  be 
recognized  and  applied  with  all  its  attendant 
consequences.  That  doctrine,  as  we  have  seen,  is  based 
upon  the  principles  that  mineral  in  place  is  land,  that 
a  grant  of  the  right  to  extract  and  dispose  of  it,  and 
thus  destroy  its  character  as  real  estate,  amounts  to 
its  sale  as  land,  and  that  royalties  (or  so-called 
rent),  payable  per  quantum  of  the  mineral  taken,  are 
purchase  money  and  principal,  rather  than  rent  and 
income.  As  these  principles  flow  from  the  nature  of 
mineral  land  as  such,  we  can  see  no  reason  why  they 
should  not  be  of  equal  application  to  leases  of  mineral 


r^tt 
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land  acquired   form  any   source.    (Emphasis   added.) 
Lindley,  supra  pages  2137-2138. 

Lindley's  treatise  goes  on  to  describe  the  method  by  which  one 
developed  a  "patented  claim"  (i.e.:  "Vested  title")  and  to 
describe  how  existing  court  cases  so  applied  the  law.  The 
question  for  us  70  years  later  is  to  what  extent  Lindley's 
statement  of  the  law  remains  applicable  to  present  day  federal 
leasing. 

As  a  general  proposition,  when  a  coal  company  undertakes  mineral 
acquisition  under  the  Mineral  Lands  Leasing  Act  (the  "Act")  the 
companies'  ownership  attributes  over  the  coal  grow  at  each  stage 
of  mineral  development.  Three  distinct  stages  are  discernable — 
prospecting  claim,  lease,  and  appropriation.  The  respective 
property  rights  of  the  federal  government  and  coal  company  vary 
between  each  stage,  and — due  to  amendments  of  the  Act — may  vary 
as  well  within  any  stage. 2^/ 

A  prospecting  claim  is  little  more  than  a  permit  to  conduct 
prospecting  work  on  the  designated  federal  land.  Minimal  duties 
are  imposed  in  exchange  for  the  right.  30  U.S.C.  section  201(b) 
(pre-1976). 

Even  a  prospect  permit  requires  an  administrative  hearing  before 
cancellation  and  then  only  for  violation  of  the  terms  of  the 
permit  or  some  permit  prerequisite.  Hickel  v.  Oil  Shale  Corp., 
400  U.S.  48,  27  L.Ed. 2d  193  (1970).  See  Wilbur  v.  Krushnic,  280 
U.S.  306,  74  L.Ed.  445;  Ickes  v.  Virginia  Colorado  Development 
Corp,  295  U.S.  639,  79  L.Ed.  1627. 


2^/  This  fact  alone  highlights  the  property  like  nature  of 
acquired  federal  mineral  rights.  In  short  a  right  of  any  kind 
once  acquired  cannot  be  amended  or  restricted  even  by 
congressional  act.  The  Act  itself  so  recognizes  by  exempting 
previous  mineral  entrants  from  its  provisions.  30  U.S.C.  section 
193.  See  NRDC  v.  Berg land,  and  Kenney  Costal  Oil  Co.  v. 
Kieffer,  infra. 
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Although  prospecting  permit  is  not  normally  considered  a  form  of 
property  right,  it  nevertheless  conveys  some  attributes  of 
irrevocable  property  interest.  All  information  obtained  by  the 
prospector  in  exploration  is  strictly  proprietary  and 
confidential.  30  U.S.C.  sections  201(b)  and  208-l(c).  Prior  to 
the  1976  amendments  a  prospector  discovering  commercial  mineral 
deposits  was  entitled  to  a  patented  lease  as  a  matter  of  right. 
(Called  a  "preference  right".)  30  U.S.C.  section  201(b)  (pre- 
1976  code). 2/ 

A  successful  coal  prospector  under  permits  predating  1976 
automatically  acquired  both  in  fact  and  in  name  the  property 
right  to  mine  coal. 

Since  1976  amendments  to  the  Act  have  abolished  the  preference 
right.  Pub.  L.  94-377,  sections  2-4,  90  Stat.  1083,  1085.  In 
its  place  the  new  section  201  provides  in  all  cases  for 
competitive  bidding  for  federal  coal  leases.  30  U.S.C.  section 
201(a)(1).  As  a  practical  matter,  however,  since  the  information 
developed  by  a  prospector  under  subsection  (d)  is  completely 
confidential  only  the  prospector  is  likely  to  submit  a  winning 
bid. 


2/  In  NRDC  V.  Berg land,  609  F.2d  553  (D.C.  Cir.  1979)  it  was  held 
the  National  Environmental  Policy  Act  requirement  that  all  acts 
and  regulations  be  interpreted  in  accord  with  its  environmental 
policies  "to  the  fullest  extent  possible"  did  not  allow  federal 
denial  of  a  lease  to  a  successful  prospector  even  for 
environmentally  detrimental  mining. 

".  .  .  the  plain  meaning  of  the  statute  as  well  as 
undisturbed  administrative  practice  for  nearly  60  years 
leaves  the  Secretary  no  discretion  to  deny  a  section 
201(b)  lease  to  a  qualified  applicant. 

*  *  * 

"For  the  some  183  lease  applications  outstanding  under 
the  former  version  of  the  provision,  the  property  rights 
anticipated  by  permittee  applicants  cannot  be 
diminished.  Where  environmental  damage  from  granting 
leases  to  entitled  parties  is  certain,  the  Secretary  is 
authorized  to  negotiate  an  exchange  for  other  mineral 
leases  of  similar  value.   (Emphasis  added.)" 

609  F.2d  at  558-559. 
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The  second  stage  of  mineral  acquisition  under  the  Act  is  the 
issuance  of  a  coal  mining  lease.  For  almost  all  intents  and 
purposes  the  issuance  of  a  lease  vests  the  title  to  the  mineral 
in  the  ground  in  the  coal  company.  The  lease  conveys  numerous 
rights  express  and  implied  and  is  virtually  impossible  for  the 
federal  government  to  revoke. 

Not  the  least  of  the  rights  conveyed  is  that  to  use  of  the 
surface.  Since  most  federal  coal  underlies  land  wherein  the 
surface  and  mineral  estates  were  severed  generations  ago  frequent 
conflicts  have  arisen  between  surface  and  mineral  owners.  A 
series  of  cases  however  have  declared  the  preeminence  of  the 
mineral  entryman  over  the  surface  owner  for  most  purposes.  In 
Kinney  Costal  Oil  Co.  v.  Kieffer^  277  U.S.  488,  72  L.Ed.  961 
(1928),  affirming  9  Fed. 2d  260  (8th  Cir.),  the  U.S.  Supreme  Court 
determined  that  an  oil  and  gas  lessee  of  the  federal  government 
could  by  injunction  forbid  the  surface  owner  from  erecting  a 
towns ite  over  the  mineral.  The  court  held  that  Kieffer's  only 
entitlement  to  damages  was  not  for  any  "use  of"  the  surface  for 
mining  but  for  "damages" — limited  to  crops  and  agricultural 
improvements — that  might  occur.  277  U.S.  at  505,  72  L.Ed,  at 
966.   The  court  said: 

By  this  suit  plaintiffs  are  not  seeking  to  acquire  a 
right  to  use  the  surface  but  to  protect  from  wrongful 
obstruction  and  impairment  the  right  which  they  already 
have. 

Ibid. 

More  recently  the  principles  of  Kieffer  were  followed  in  denying 
a  federally  licensed  gas  transmission  company  right  to  lateral 
and  subjacent  support  for  its  transmission  line  and  compressor 
station.  Transwestern  Pipeline  Co.  v.  Kerr-McGee  Corp.,  492  F.2d 
878  (1974).  Transvje stern  like  Kieffer  was  also  denied  recovery 
of  any  damages  inflicted  by  the  mining. 

As  distinguished  from  prospecting  permits,  mineral  leases  may  not 
ordinarily  be  cancelled  by  way  of  the  administrative  process. 
Pan  American  Petroleum  Corp'  v»  Pierson,  284  F.2d  649,  at  654 
(10th  Cir.  1960).  The  circuit  court  m  Pan  American  refused  to 
permit  administrative  revocation  of  a  lease  obtained  through 
fraud.   The  court  reasoned: 

Under  each  theory  the  government,  by  the  issuance  of  the  • 
lease,  has  performed  the  last  act  required  of  it  to  vest 
in  the  lessee  the  right  to  explore  for,  produce,  market 
and  sell  the  oil  and  gas  underlying  the  leased  premises. 
Similarly  the  issuance  of  a  patent  is  the  last  act  of 
the  government  in  disposing  of  the  non-mineral  lands  of 
the  public   domain.    Upon  the  performance  of  this  act. 
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administrative  power  to  annul  or  cancel  ends  and 
judicial  power  begins.  The  difference  between  a  patent 
and  an  oil  and  gas  lease  is  no  reason  for  the  denial  of 
the  power  of  administrative  cancellation  of  a  patent  and 
for  the  recognition  of  such  power  to  cancel  a  lease, 
unless  Congress  in  the  exercise  of  its  authority  over 
the  public  lands  has  provided  for  such  administrative 
cancellation  of  leases  after  issuance.  (Emphasis 
added.) 

284  F.2d  at  654,  655. 

The  strict  rule  of  the  Pan  American  case  has  been  slightly 
liberalized.  In  Boesche  v.  Udall,  373  U.S.  472,  10  L.Ed. 2d  991 
(1963)  the  Supreme  Court  affirmed  the  administrative  authority  of 
the  Secretary  of  Interior  to  cancel  the  mineral  lease  of  a  person 
who's  application  on  its  face  demonstrated  his  ineligibility. 
The  Supreme  Court's  opinion  carefully  distinguished  leases  under 
which  extraction  was  already  underwayV  and  leases  issued  through 
the  competitive  bid  process. _5/ 

In  particular  the  Boesche  Court  pointedly  refused  to  extend  its 
holding  to  allow  administrative  cancellations  of  leases  based  on 
post- lease  events  as  opposed  to  pre- lease  events  amounting  in 
fact  to  voidness.   373  U.S.  at  478-479,  10  L.Ed,  at  495. 

Other  than  the  narrow  exception  carved  out  by  Boesche  divesting  a 
mineral  lease  holder  of  his  lease  requires  judicial  proceedings. 
30  U.S.C.  sections  184(h)  and  188(a).  Then  divestment  only 
occurs  for  limited  substantive  reasons — breach  of  pre-existing 
law,  prior  regulations,  lease  terms,  and  abandonment.  30  U.S.C. 
section  188(a)  &  (c). 

In  further  recognition  of  the  vested  property  interest  of  the 
mineral  lessee,  the  imposition  of  regulations  by  the  federal 
government  is  similarly  limited.  Extensive  controls  may  be 
emplaced  by  the  federal  government  at  the  inception  of  a  lease  in 
the  way  of  environmental  and  other  constraints.  Otherwise,  the 
terras  of  the  lease  and  nature  of  federal  regulation  may  only  be 
amended  at  the  expiration  of  the  lease  or  upon  the  20  year 
renewal.   30  U.S.C.  sections  187  and  207. 


4/   373   U.S.   at   482,   10  L.Ed. 2d  at  497;  See  30  U.S.C.  section 
188(b). 

5/   373  U.S.  at  482,  10  L.Ed.  2d  at  498,  note  11. 
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Although  the  federal  government  must  approve  mining  plans  on 
leased  premises  as  they  develop,  that  approval  is  limited  to  a 
very  narrow  review.  In  the  Transwestern  case  the  Court 
essentially  found  that  the  Department  of  Interior  had  no 
authority  to  review  the  mining  plan  for  any  purpose  other  than 
maximizing  coal  production  and  miner  safety. 

I  further  find  that  the  Department  of  Interior  and  Kerr- 
McGee  had  no  obligation  to  notify  or  hear  Transwestern 
insofar  as  the  approval  or  disapproval  of  a  mining  plan 
was  concerned.  The  legislation  providing  for  a  mining 
plan  and  Department  approval  of  it  was  designed  for  the 
purpose  of  seeing  that  the  maximum  amount  of  ore  would 
be  produced  without  waste  and  in  such  manner  that  the 
health  and  lives  of  the  miners  would  not  be  placed  in 
jeopardy.   (Emphasis  added. ) 

492  F.2d  at  882. 

Thus  federal  regulation  under  mining  plan  review  in  no  way 
affects  the  substantive  title  to  the  coal  in  place. 

Summarizing  the  nature  of  the  interests  in  a  federal  leasehold, 
while  the  title  to  the  unextracted  coal  is  nominally  in  the 
United  States,  as  far  as  most  of  the  attributes  of  property  law 
are  concerned  the  mineral  lessee  has  a  vested  fee  interest.  The 
federal  government  may  not  restrict  his  title  by  subsequent  law 
or  regulation.  It  may  not  withdraw  or  withhold  the  lease  for 
environmental  or  other  purposes.  Excepting  for  conditions 
amounting  to  a  void  lease,  judicial  action  alone  may  revoke  a 
lease  even  for  violation  of  the  express  terms  of  its  issuance. 6/ 


6^/  In  the  Transwestern  case  the  circuit  court  also  held  that 
Transv/estern  Pipe  Line  could  not  condemn  the  unextracted  minerals 
for  supporting  its  right  of  way.  It  reasoned  that  since  the 
mineral  was  the  property  of  the  United  States  no  condemnation 
would  lie.  The  Court's  decision  legalistically  determined  that 
the  United  States  was  the  "fee  owner"  of  the  mineral  estate 
(without  citing  authority).  In  fact  even  assuming  title  to  the 
mineral  to  be  in  Kerr-McGee  a  condemnation  would  work  a 
condemnation  of  U.S.  royalty  interests  as  well  and  therefore 
condemnation  would  be  prohibited  in  either  instance. 
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The  third  stage  of  mineral  acquisition  is  that  of  appropriation. 
At  this  point  the  mineral  entrant  has  severed  the  coal  from  the 
ground.  There  is  so  little  dispute  as  to  the  absolute  ovmership 
of  extracted  coal  that  there  are  no  cases  in  which  the  issue  has 
even  been  presented. 2/  But  various  dicta  and  tangential  holdings 
demonstrate  the  conclusion. 

In  the  Boesche  decision  the  Supreme  Court  explicitly  noted  that 
mineral  leases  under  production  were  not  subject  to 
administrative  revocation.  By  implication  the  extracted  minerals 
themselves  must  have  fully  passed  into  the  ownership  of  the 
lessee. 

Nowhere  in  the  Mineral  Lands  Leasing  Act  does  the  federal 
government  retain  any  sort  of  lien  or  mortgage  on  extracted  coal 
or  other  minerals.  The  remedy  for  unpaid  royalties  is  suit  to 
collect  amounts  owing.  American  Electric  Power  v.  Beschear^  529 
F.2d  1113  (6th  Cir.  19761"; 

Indeed,  the  act  itself  creates  federal  purchase  rights  for  coal 
necessary  for  national  defense  providing  proceedings  in  the 
nature  of  a  condemnation  action.  30  U.S.C.  section  193(a).  The 
necessary  assumption  of  section  193  a  is  that  the  extracted 
coal  is  wholly  the  property  of  the  coal  company  and  the 
government  in  acquisition  must  pay  the  going  market  value. 

At  this  point  the  Montana  severance  tax  is  imposed  on  the  coal. 
Obviously,  by  this  juncture  if  not  well  before,  the  nature  of  the 
coal  companies'  interest  is  title  clear  and  simple.  The  federal 
government  has  relinquished  the  attributes  of  o\imership  over  the 
coal. 


l_l  Regarding  lease  of  coal  on  Indian  lands  the  Ninth  Circuit  has 
explicitly  held  that  as  of  the  incidence  of  Montana's  severance 
tax  the  coal  is  the  property  of  the  lessee  coal  company  rather 
than  the  Indians   or  the   federal   government.    Crow  Tribe  of 

Indians  v.   Montana,   F.2d  (July,  1981).   Compare  Indian 

leasing  statutes  at  25  U.S.C.  section  396  to  30  U.S.C.  sections 
181  and  201. 
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To  attack  Montana's  severance  tax  as  somehow  depriving  the  United 
States  of  its  coal  or  coal  revenue  is  grabbing  the  tail  to  wag 
the  dog.  If  indeed  the  concern  is  to  recapture  the  control  and 
value  of  federal  coal  for  the  American  people,  the  only 
effective  way  of  doing  so  is  to  reform  the  process  of  divesting 
the  government  of  its  coal  in  the  first  place.  To  improve 
financial  return  for  example  the  government  should  increase 
competition  for  its  coal  leases  by  providing  better  public 
resource  information  prior  to  competitive  bidding  or  by  fixing 
bonuses  and  instead  providing  competive  royalty  bidding.  8^/ 

The  federal  government  could  itself  impose  a  national  severance 
tax  on  coal.  Greater  federal  control  over  the  extraction  process 
could  be  achieved  by  more  extensive  mining  regulation  and  better 
enforcement  of  the  diligence  and  forfeiture  provisions  of 
existing  leases. 

All  of  these  hypothetical  solutions  would  more  directly  attack 
the  root  concerns  of  the  federal  government  in  its  coal  leasing 
program.  By  contrast  the  limitation  on  Montana's  severance  tax 
would  have  no  affect  on  federal  rights.  The  incidence  of  the  tax 
is  simply  too  far  down  the  road. 


8^/  This  would  encourage  efficient  but  16w  risk  producers  to  bid 
on  relatively  unknown  tracts.  This  in  turn  would  increase  the 
competition  in  bidding  and  thereby  increase  the  likelihood  of 
higher  bids  for  the  coal. 
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MANAGEMENT  FRAMEWORK  PLAN 

Decker-Birnoy  Planning  Unit 
July  1977 


U.S.  Department  of  the  Interior 
Bureau  of  Land  Management 
Montana  State  Office 
Miles  City  District 
Powder  River  Resource  Area 
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The  major  contributor  to  the  area  economy  is  the 
ranching  industry.   Irrigated  and  dryland  farming  commonly 
supplement  ranch  operations. 

There  is  one  strip  mine  in  the  area  near  Decker;  however, 
this  mine  operation  does  not  contribute ^significantly  to  the 
economy  as  it  is  an  export  operation  and  most  of  the  employees 
live  in  Sheridan,  Wyoming,  and  commute  daily. 

The  surface  ownership  of  the  planning  unit  is  predomi- 
nately private  with  scattered  tracts  of  public  lands  and  state 
lands.   The  northeastern  portion  of  the  area  is  within  the 
Custer  National  Forest.   However,  approximately  88%  of  the 
subsurface  estate  is  in  federal  ownership. 


Surface 
^ursurf  ace 


OWIJERSHIP  AWD  ACREAGE  STATISTICS 
ACRES 


Public 

Lands 

70,700 
626,500 


Forest  Service  State  Private 
153,500  48,000  618,500 
162,500        48,000     61,700 
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MEMORANDUM 


TO: 
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RE: 
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Coal  Leasing 


In  June,  1979  the  federal  government  implemented  a  new  program  for  coal 
leasing  called  the  Federal  Coal  Management  Program.   This  new  program  was  set  up 
to  address  the  issues  of  leasing  federal  coal  in  a  competitive  nature.   The  State 
of  Montana  stopped  leasing  coal  on  state-owned  lands  in  the  early  1970 's  so  that 
a  better  system  of  leasing  could  be  achieved.   Since  the  formulation  of  the  FCMP , 
the  Department  of  State  Lands  entered  into  a  Memorandum  of  Understanding  to  do 
joint  leasings  and  environmental  impact  statements.   In  having  this  MOU,  v;e  will 
be  able  to  lease  state  tracts  within  federally  designated  tracts  thereby  forming 
more  logical  mining  units  which  would  be  to  the  benefit  of  all  concerned. 

Tim  Gallagher  of  the  Governor's  Office  has  been  appointed  as  the  Governor's 
representative  on  the  Fort  Union  and  Powder  River  Regional  Coal  Te£ims.   The 
Regional  Coal  Teams  will  ultimately  decide  which  tracts  are  offered  for  sale.   The 
Powder  River  leasing  has  been  set  for  April,  1982  and  the  Fort  Union  leasing 
is  set  for  June,  1983.   The  Powder  River  Region  consists  of  Treasure,  Rosebud, 
Powder  River  and  Big  Horn  counties.   The  Fort  Union  Region  consists  of  Carter,  Custer, 
Fallon,  Prairie,  Garfield,  McCone,  Dawson,  Wibaux  and  Richland  counties  for 
primary  concern  although  several  counties  north  of  the  Missouri  are  part  of  the 
region. 

Ten  tracts  have  been  delineated  for  leasing  in  the  Montana  portion  of  the 
Powder  River  Basin  and  are  currently  being  ranked  for  eventual  leasing.   Of 
those  ten  tracts,  six  are  basically  extensions  of  existing  mines  and  four  are 
new  tracts.   In  the  time  rejnaining  until  lease  sale  all  ten  of  these  tracts 
will  undergo  cumulative  analysis  and  an  environmental  impact  statement.   In 
Fort  Union,  five  known  recoverable  coal  resource  areas  have  been  delineated  by 
the  USGS .   Tract  delineations  within  those  resource  areas  are  under  way  now 
and  site  specific  analysis  as  well  as  facility  evaluations  will  be  completed 


Bill  Christiansen 
January  28,  1981 
Page  Two 


by  the  end  of  May.   Powder  River  bituminous  coal  is  being  viewed  as  coal  being 
shipped  out  of  Montana  or  for  use  at  Colstrip.   Fort  Union  coal  is  lignite 
coal  and  will  have  uses  for  synfuels,  gasification  or  power  plant  generation 
facilities.   Facility  siting  will  be  the  big  question  in  Fort  Union. 

The  State  of  Montana  assists  the  Bureau  of  Land  Management  as  much  as 
possible  to  address  issues  of  vital  concern  to  us.   Several  agencies  participate 
in  providing  information  and  data  in  the  areas  of  wildlife,  air  and  water 
quality,  economics,  etc.  to  BLM  in  assisting  their  planning  efforts. 

I  hope  this  gives  you  some  understanding  of  the  coal  program  in  Montana. 
I  do  not  foresee  any  leasing  of  state  coal  until  such  time  as  federal  leasing 
takes  place.   The  only  leasing  that  might  take  place  would  be  a  bypass 
situation  where  state  coal  would  be  lost  otherv;ise.   If  you  have  any  questions, 
please  contact  me  as  this  memo  is  only  a  brief  review  of  the  program. 
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Memorandum 


Bill  Christiansen,  Attorney  General's  Office 
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To: 

From:  Susan  McAnallyV  Department  of  State  Lands 

Re:  Montana's  Federal  Coal  Production  and  Total  Coal  Production 

Date:  January  6,  1980 

The  following  are  the  coal  production  figures  you  requested  from  the 
State  Land  Department: 


Federal  Coal  Production 
in  Montana* 


1972 

1,176,662 

1973 

1,577,407 

1974 

4,135,953 

1975 

9,622,659 

1976 

10,308,249 

1977 

10,559,539 

1978 

8,691,222 

1979 

8,570,513 

Total  Coal  Production 
in  Montana** 

7,944,815 
10,441,844 
13,555,150 
22,087,188 
26,180,671 
27,402,400 
26,680,174 
32,453,702 


TOTALS   54,642,204 


166,745,944 


*Royalty  Count  Files,  USGS  Conservation  Division,  Billings,  MT. 
**Montana  Department  of  Labor  and  Industry,  Worker's  Comp.  Div., 
Bureau  of  Safety  and  Health,  Helena,  MT. 


I  c:   Brace  Hayden 
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Exhibit  IV- 
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OVERVIEW  OF  PROCESS  AND  PROBLEMS  WITH  STATE 
AND  FEDERAL  COAL  LEASING  PROGRAMS 


Federal  coal  leasing 

A.  Prior  to  1971  federal  coal  was  leased  to  any  applicant 
who  requested  it,  consequently  a  tremendous  amount  of 
federal  coal  was  leased  for  speculative  purposes. 

For  instance,  in  1971,  91%  of  all  federal  coal 
leases  were  not  producing  any  coal;   moreover, 
66%  of  all  leases  were  held  by  15  leaseholders. 
Since  so  much  coal  was  being  practically  given  away, 
and  used  for  speculation,  the  Department  of  the 
Interior  suspended  all  action  on  coal  leases.   This 
moritorium  has  continued  to  the  present  time  with  the 
only  coal  leases  being  those  necessary  to  maintain 
production  at  present  mines. 

B.  In  order  to  better  plan  for  coal  leasing,  DOI  initiated 
its  Energy  Mineral  Activity  Resources  System 

(EMARS)  program.   The  EMARS  process  required  the 
Bureau  of  Land  Management  to  accept  coal  industry 
"nominations"  for  areas  to  lease.   The  areas  identified 
by  the  nominations  would  be  further  studied  and 
ultimately  leased.   Because  DOI  failed  to  prepare 
a  programmatic  EIS  on  its  EMARS  program,  a  federal 
district  court  enjoined  implementation  of  that 
program  until  an  EIS  was  prepared  (NRDC  v .  Hughes) . 
DOI  could  lease  coal  meeting  "short  term  criteria" 
which  were  intended  to  insure  that  current  coal 
production  was  maintained,  would  prevent  waste  of 
federal  coal,  which  would  be  mined  for  sound 
environmental  reasons,  and  the  like. 

C.  DOI  then  undertook  the  development  of  a  new  federal 
coal  leasing  program  instead  of  preparing  a  programmatic 
EIS.   This  program,  found  at  44  Fed.  Reg.  42584 

(July  19,  1979)  incorporated  the  land  use  planning 
requirements  of  the  Federal  Land  Policy  and  Management 
Act  ("FLPMA")  and  the  Coal  Leasing  Amendments  Act  of 
1976. 

1.   The  process  now  requires  the  BLM  to  develop 
a  land  use  plan  for  federal  lands;   the 
plans  are  called  either  a  Management  Framework 
Plan  ("MFP")  or  a  Resource  Management  Plan 
("RMP"). 

a.  An  MFP  is  a  plan  drafted  pursuant  to  BLM 
planning  guidelines.   They  were  originally 
a  part  of  the  EMARS  program. 

b.  An  RMP  is  a  plan  prepared  pursuant  to 
FLPMA;   since  regulations  implementing 
FLPMA  were  not  promulgated  until  1979, 
BLM  uses  the  pre-existing  MFP ' s  for  coal 
leasing  purposes. 
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2.  The  Department  of  Energy  sets  regional  coal 
production  "goals."  DOI  assesses  the  "goals" 
and  determines  what  percentage  of  the  "goal" 
should  be  met  with  federal  coal.   DOI  then 

sets  the  federal  coal  production  target  for  each 
region. 

3.  "Regional  coal  teams"  assess  the  areas  identified 
for  leasing  by  the  MFP  or  RMP  and  develop  a  list 
of  specific  tracts  which  should  be  leased.   These 
tracts  are  offered  for  lease  until  the  regional 
production  target  is  met. 

4.  An  EIS  is  to  be  prepared  for  each  RMP,  not  for 
an  MFP,  as  well  as  for  each  specific  lease 
(the  EIS  for  the  specific  lease  is  called  a 
Technical  Evaluation  and  Envnironmental  Assessment 
("TE/EA")  which  is  an  abreviated  EIS). 

D.   Problems 

1.  BLM  continues  to  hehave  as  if  its  exclusive 
mandate  was  to  lease  coal.   The  Redwater  MFP 
covering  four  counties  in  eastern  Montana,  is  not 
a  land  use  plan  but  is  a  coal  lease  plan. 

2.  doe's  production  goals  result  from  erroneous 
models,  thus  they  project  a  greater  need  for 
coal  than  actually  exists. 

II.   State  coal  leasing 

A.  The  State  of  Montana  through  its  ownership  of  two 
sections  in  every  township  in  Montana  owns  a  considerable 
amount  of  coal.   By  1971  56,000  acres  of  state  coal 
lands  had  been  leased.   As  with  federal  leases, 

state  lands  were  not  being  developed,  in  fact  as  of 
today  only  a  few  sections  have  been  mined.   Consequently 
in  1971  the  state  put  a  moritorium  on  further  leasing. 

B.  The  procedure  to  lease  state  coal  is  for  the 
potential  lessee  to  approach  the  Department  of  State 
Lands  and  simply  request  a  certain  tract  be  put  up 
for  lease.   The  Department  then  offers  the  tract 

for  lease  on  a  competitive  basis,  however  generally 
there  is  only  one  bidder  at  the  auction.   A  Preliminary 
Environmental  Review  is  generally  the  only  environmental 
assessment  made. 

C.  In  1971  the  state  received  only  17^  per  ton  of  coal 
mined,  while  the  mining  company  received  upwards  of 
$4  for  that  ton  of  coal.   In  1975  the  Legislature 
imposed  a  107o  royalty  rate. 
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D.  The  moritorium  on  state  coal  leasing  has  been 
lifted.  Recently  a  section  of  state  land  was 
offered  to  Western  Energy  in  Rosebud  County. 


y. 


United  States  Department  of  the  Interior 
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Memorandum  , 

To:       Ms.  Jerrie  Cohen  w.^  t•^-^,       .  <.rN  ^. 

Montana  State  Office 

From:     Jerry  A.  Fries 

Chief,  Branch  of  Financial  Reports  and  Operations 

Subject:   Commodity  breakdown  for  State  of  Montana  from  Fiscal  Year  (FY) 
1975  through  one-half  Fiscal  Year  1981. 

In  reply  to  your  telephone  request,  July  9,  1981,  following  is  a  table  with 
the  commodity  breakdown  for  the  State  of  Montana  from  FY  1975  through  the 
first  half  of  FY  1981: 


Oil  &  Gas 

Coal 

Phosphate 

Geo thermal 

Other 

Total 

FY75 

$4,207,504 

$389,327 

$10,712 

$ 

$    60 

$4,607,603 

FY76 

4,116,108 

574,458 

12,661 

.  17,722 

4,720,949 

FY77 

5,828,376 

895,790 

16,687 

10,208 

-3,860 

6,747,201 

FY78 

6,434,988 

778,453 

42,781 

5,344 

7,261,566 

FY79 

7,073,634 

554,782 

61,169 

7,689,585 

FY80 

8,716,360 

777,620 

53,871 

9,547,851 

FY81 

6,032,855 

939,263 

27,053 

6,999,171 

If  you  need  additional  information,  please  contact  Richard  Plunkett  on  (202) 
343-4431. 
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Exhibit    IV"5 
Federal  Reclamation  Fees 

The  Surface  Mining  Control  and  Reclamation  Act  of  1977  requires  operators 
to  pay  the  following  fee  to  the  Department  of  the  Interior  (30  USC  1232): 

35?  per  ton  of  coal  produced  by  surface  mining 

15$  per  ton  of  coal  produced  by  underground  mining 

The  act  provides  that  50%  of  the  fees  collected  be  held  to  the  credit  of 
the  state  or  Indian  reservation  in  which  the  coal  was  mined.     The  state  or 
tribe  may  use  this  money  when:  •  -..  ,  . 

1.  the  state  governor  or  tribal  leader  certifies  that  the  criteria  estab- 
lished in  30  uses  1232(g)(2)  have  been  met;  and 

2.  the  Department  of  Interior  approves  the  expenditure. 

From  1977  through  September  30,   1980,  $13,180,674  was  deposited  to 
Montana's  credit.     Approximately  $1.2  million  has  been  deposited  in  each 
succeeding  quarter,   raising  the  fund  balance  for  Montana  to  about  $16.8 
mniion.     To  date,   the  state  has  received  authority  to  spend  only  $273,926  of 
these  funds.  •  ' 

The  Crow  Indian  tribe  has  received  credit  for  $2,125,837  as  its  share  of 
reclamation  fees  collected  from  coal  mined  on  its  reservation. 

States  may  also  receive  reclamation  grants  from  the  20%  share  of  the 
reclamation  fees  retained  by  the  Department  of  Interior.     To  date,  Montana 
has  received  8  reclamation  grants  totalling  $688,968. 

Thus,  Montana  has  received  spending  authority  for  $962,894  of  the 
$33,861,348  in  reclamation  fees  collected  on  coal  mined  in  the  state. 

Sources:    Dick  Juntunen 

Reclamation  Division 

Department  of  State  Lands  - 

449-4560  - 

Stan  Ausmus 

Reclcimation  Office 

Department  of  the  Interior 

Denver,   Colorado  .   • 

303-837-5918  ■: 
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MEMO 

To:  3111  Christiansen,  Attorney  CeneraTs  Office 

From:  Orace  Hay den 

Subject:  Excess  Coal  Production  Capacity 

Date:  February  25,  1931 

Below  Is  a  summary  of  excess  coal  production  capacity  for  the  five  lanje 
coal  conpanles  In  Montana.  The  figures  presented  represent  the  "slack"  1n  current 
production  that  could  be  taken  up  inr.iedlately  by  Increased  orders  under  existing 
contracts  or  by  new  contracts. 

The  Information  ylven  Is  "ball  park",  as  far  as  accuracy  Is  concerned,  due 
to  the  many  unpredictable  variables  associated  v/lth  the  nining,  sales,  and  shipping 
of  coal,  ''any  of  the  conpany  officials'  ansv/ors  wore  qualified  by  the  citing  of 
these  unknown  factors.  However,  It  \<as  generally  agreed  that  much  rioro  coal  could  be 
sold  than  is  presently  sold  if  the  "right  contract"  wore  in  hand  and  pemitting  and 
other  difficulties  could  be  nlninizcd. 

WESTERN  ENERGY  CO.  (Art  Helll) 

Excess  Capacity  »  0  under  current  pemit  conditions.  Capacity  could  equal  3l/2 
iiillion  tons  per  year  if  pemitting  problems,  such  as  the  alluvial  valley 
floor  question  in  Area  E,  had  not  come  up.  (Also,  with  the  right  contract, 
it  has  been  estimated  that  the  Doniny  Project  alone  could  produce  5  million 
tons  of  lignite  per  year,  as  an  exanple  of  opening  up  new  areas). 

WESTl'ORELAflO  RESOURCES  (Ralph  Moore) 

Excess  capacity  -  5  million  tons  per  year  over  the  next  20  years,  assuming 
'  permits  could  be  obtained  as  needed. 

DECKER  COAL  COMPANY  (East  and  Ifest  Pits,  Jack  Reed) 

Excess  capacity  -   5  million  tons  per  year  from  the  existing  operations. 

This  could  be  greatly  enlarged  by  opening  up  new  areas,  building  new  facili- 
ties, etc.  Only  the  lack  of  the  right  contracts  prevents  this,  barring  per- 
mitting, transportation  problems,  etc. 
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PEADODY  COAL  CO.  (Tracy  Hendricks) 

f 

Excess  capacity  »  at  least  one  million  tons  per  year. 

(Leonard  Shearer  never  called  back;  I  don't  know  what  his  estlnate  v/ould  have 
been). 

SPRING  CREEK  COAL  CO.  (Mike  Eidlln) 

•'like  said  to  talk  to  M1ke  Clark,  Mine  Manager,  (who  never  called  back  after  two 
calls),  but  said  ho  thought  that  they  were  pretty  nuch  up  to  capacity. 
Therefore,  excess  capacity  ■  0. 
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SUBJECT:   The  distribution  of  compliance  coal  reserves      ^    ,  .  >    .-^  r"'     / 
TO:   Bill  Christianson 

There  is  an  approximate  85  years  supply  of  low-sulfur  compliance  coal 
in  the  United  States  located  outside  the  boundaries  of  Montana  and 
Wyoming  according  to  a  1976  publication  of  Argonne  National  Laboratory. 
That  report,  drawn  from  USGS  data  on  coal  reserves,  lists  a  total  of 
163,822  million  tons  of  compliance  coal  in  the  United  States.   Although 
64  percent  of  the  compliance  coal  reserves  of  the  U.S.  are  located  in 
Montana  and  Wyoming  (104,365  million  tons),  approximately  60  billion 
tons  are  located  elsewhere.   At  a  consumption  rate  of  700  million  tons 
per  year  in  the  U.S.,  that  60  billion  tons  would  last  for  about  85  years. 

Very  large  quantities  of  low-sulfur  coal  are  scattered  throughout  the 
U.S.  despite  the  fact  that  the  largest  proportion  is  in  Montana  and 
Wyoming.   In  Appalachian  for  instance.  71  perccnt._p.f  Virginia  coal,  44     **' 
percent  of  West  Virginia  coal,  30  p e rcent  of  Ken t ucky,  and  20  perc ent 
of  Tennessee  coal  is  compliance  coal.   Alternative  sources  of  western 
compliance  coal  are  in  Colorado  where  71  percent  of  reserves  are  com- 
pjiance;  Utah  where  76  percent  of  the  coal  is  compliance;  and  New  Mexico 
V*  ■         where  98  pi^rcent  of  the  coal  is  compliance. 

The  definition  of  compliance  coal  is  its  sulfur  content  in  relation  to 
the  Btu's  that  will  meet  Federal  New  Source  Performance  Standards  ex- 
isting from  1971  to  1977  without  flue  gas  desulf urization,  and  that  will 
meet  the  1979  NSPS  for  70  percent  emission  reduction.   That  standard 
places  emphasis  on  the  sulfur  content  of  the  coal  that  is  burned  regard- 
less of  the  emissions  resulting  from  the  burning  of  the  coal.   For  in- 
stance, it  is  a  well  known  fact  that  the  sulfur  contained  in  lignite 
coals  is  not  emitted  as  flue  gases  entirely,  but  that  a  large  proportion 
of  the  sulfur  content  of  the  coal  is  contained  in  the  waste  slag.   Minor 
changes  in  EPA  standards,  therefore,  would  make  a  much  larger  proportion 
of  the  coal  supply  of  the  United  States  compliance  coal.   That  is  espe- 
cially true  of  Texas  which  has  over  3  billion  tons  of  lignite  that  is 
within  tlie  State. 

A  382  year  supply  of  reserves  of  coal  are  in  fields  outside  Montana  and 
Wyoming  if  coal  that  meets  90  percent  BACT  sulfur  emissions  reduction 
under  current  NSPS  is  considered.   Again,  any  technology  progress  such 
as  fluidized  bed  t:ombustion  that  contains  the  sulfur  in  the  slag  could 
allow  higher  sulfur  coal  to  be  burned  if  the  NSPS  were  altered  to  mea-     ' 
sure  emissions  rather  than  the  sulfur  in  the  coal  before  it  is  burned. 
Or,  MHD  would  more  than  double  efficiency  and  also  contain  sulfur  emis- 
sions, but  wouldn't  count  under  NSPS. 
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INTRODUCTION 

The  price  of  Powder  River  coal  and  consequently  electricity  rates  in 
regions  using  that  coal  will  be  affected  much  more  by  (1)  the  extent  and 
timing  of  renewed  Federal  coal  leasing,  (2)  environmental  regulation,  and 
(3)  railroad  rates,  than  by  Montana  and  Wyoming  severance  taxes. 

WHAT  HAS  LIMITED  MONTANA'S  COAL  DEVELOPMENT t. 
The  Coal  Leasing  Moratorium  Limited  Development 

The  development  of  coal  reserves  in  Montana,  in  particular,  has  been 
severely  limited  by  a  moratorium  on  Federal  leasing.   A  flurry  of  speculative 
interest  in  coal  reserves  in  the  late  1960s  led  some  State  Directors  of  the 
BLM  to  suspend  coal  leasing.   That  was  followed  by  a  national  moratorium  that 
has  remained  in  effect  to  this  day.   The  supply  of  new  Federal  coal  was  fixed, 
the  price  of  private  leaseholds  increased,  and  only  very  large  leaseholds  with 
access  to  railroads  could  service  the  long  term  contracts  with  certainty. 
Westinghouse  had  just  been  stung  by  making  long  terra  uranium  delivery  contracts 
without  having  the  reserves  to  back  them  up.   That  lesson  wasnot  lost  on  coal 
suppliers  or  utilities. 

The  more  rapid  development  of  coal  resources  In  Wyoming  than  in  Montana 

in  the  1970s  is  a  simple  function  of  the  amount  of  coal  that  has  been  leased 

and  was  available  to  sustain  long  term  contracts  via  existing  railroad  lines. 

Acres  leased  in  Montana  was  6/lOOths  that  leased  in  Wyoming  in  19  77.   In 
.Wyoming  in  1977,  96  Federal  leases  covered  214,821  acres ,  and  1,568  State 

leases  covered  1,235.229  acres  (Cannon,  1978;  Bender,  et.  al. ,  1980).   The 


#^^  ff  >-  C^"^  ^<^'^-  '^^'i^ 


V*    ■•,'ri3-.  ..a  V- —    'p3»r''>>   hnA   Lt^oo 


t%'-w>mtm'-'  mi»- 


S    ft 


■.W    no'.r.tj'     Ji-.T: 


.60 


•)      !  ( ) 


W    ff  ^•^'J.f 


tr* 


<i> 


»  , 


difference  between  coal  resource  availability  for  long  term  supply  contracts 
in  Wyoming  and  Montana  is  striking.   Montana  had  17  Federal  leases  outstanding 
in  1977  covering  only  36,293  acres,  and  only  51,947  leased  State  acres. 

Federal  leasing  is  important  to  future  coal  supplies  because  the  most 
mineable  reserves  are  Federal  and  are  concentrated  in  areas  with  undeveloped 
transportation  linkages.  Strippable' coal  is  contained  within  hk   counties  of 
the  Northern  Great  Plains  region.   But  only  13  contain  subbituminous  reserves. 
Of  those  subbituminous  reserves,  93  percent  is  located  in  only  four  counties  — 
Campbell,  Big  Horn,  Powder  River,  and  Rosebud  (Bender,  1980).   Powder  River 
County,  Montana  alone  contains  more  reserves  than  any  Appalachian  State,  but 
it  is  inaccessible  to  transportation.   The  certainty  of  future  development 
through  leasing  is  necessary  for  transportation  links  to  be  developed  and 
operated  economically. 

The  renewed  leasing  of  Federal  coal  in  blocks  large  enough  to  support 
long  term  contracts  and  near  enough  to  existing  railroad  lines  to  be  competi- 
tive  would  most  certainly  tend  to  hold  coal  prices  down  and  increase  competi- 
tion in  the  Powder  River  Basin  markets. 

WHAT  HAS  AFFECTED  LOW  SULFUR  COAL  DEMAND  THE  MOST? 
Environmental  Regulations  First  Heightened  then  Decreased  Demand 

The  rate  of  growth  of  Powder  River  coal  development  also  is  the  result 
of  demand  for  coal,  and  demand  for  low  sulfur  coal  is  a  function  of  environ- 
mental law  and  regulations. 

The  initiation  of ^Powder  River  coal  development  in  1970  was  the  direct 
result  of  the  Clean  Air  Act  of  1970.   New  coal  fired  facilities  could  meet 
sulfur  emissions  standards  resulting  from  that  Act  (1.2  lbs.  S0„  per  million 
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Exhibit   VI-  2 


2701PROSni. '"I 


July    31,     1981 


HELENA.  MONTANA  ^9<',?0 


Bill  Chris  tens on 

Office  of  the  Attorney  General 

State  Capitol 

Helena,  Montana  56920 


Dear   Mr 


RE: 


FLStimate   of   Coal    Impacts 


nson 


Earlier  today  you  contacted  Gene  Huntinp,ton  confirming 
an  estimate  of  $150,000,000  in  impacts  on  highways  as  a 
result  of  coal  development.   The  Department  of  Highways 
has  reviewed  its  records  and  it  appears  that  the 
$150,000,000  estimate  (iocs  not  overstate  the  potential  costs 
for  highways  impacted  hy  coal  development.   I  have  listed 
below  some  of  the  costs  we  do  have  estimates  for: 


A.  Identified  highway  needs  on  tlie  federal 
aid  system  in  the  Colstrip  area.  (1976 

study  updated  to  current  costs)         $108,000,000 

B.  Grade  separations  (crossing  improvements) 

needed  to  accommodate  coal  trains.       $  38,800,000 


C.  Coal  haul  roads  as  identified  by 
a  federal  study. 


$  12,800,000 


TOTAL  ESTIMATES  AVAILABLE 


$159,600,000 


Costs  of  coal  development  that  can  be  predicted  but 
for  which  no  estimates  have  been  prepared  inclvide: 

A.  Maintenance  costs  resulting  from  increased  traffic 
and  from  increased  liighway  mileage. 

B.  Induced  needs  or  the  needs  and  costs  that  v>7ill 
result  from  the  development  of  nev^7  communities. 
The  development  of  communities  along  state  highways 
creates  many  traffic  problems  that  must  be 
accommotated . 
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Bill  Christenson 

Page  2 

July  31,  1981 


If  you  would  like  more  detailed  information  on  this 
matter,  please  contact  me  or  Gene  Huntington. 


GJW:GH:cv 
cc :  Bob  Champion 
Jim  Hahn 


Sinofyrely , 


A-Jicks 
Directo/-  of   Highways 


f,  (TO 
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An  early,  ardent  advocalo  and  present  deicnder  te!h... 


^m^. 


by 
Thomns  E.  Towe 

Stale Sin.ilor,  llillmijs,  Ml.  ' 

Cllicf  SpjilSfrf-  of 
Monton.i  Cojl  Tux  Law,  1975 

Munt.ino'5  'iO%  co.ll  I.1<  is  under  otuck  It  is 
.'i  ,pc  (h.iUcnRcd  in  Court  «nd  it  is  hoing 
.  luilirr.gnJ  in  Congress.  Let  us  look  at  the  tax  and 
•l.r  ii*ason.<>  tor  its  exislence. 

!lic  Mife<tivc  Rate 

Ilif  elfcclive  tax  rate  rs  not  30%  but  22  26%  of 
l.e  invoice  price  of  coal  K.O.Ii.  mine.  Coal 
.  ■..'■>;..,tnies  7.1  e  allowed  to  deduct  from  the  invoice 
.  1.  f  all  federal,  state  and  kical  production  taxes 
.■cfjjc  arplying  the  30%.  Additionally.  45%  of 
.■he  3IOSS  vj.ueof  [he  coal  less  taxes  is  inclu^led  in 
In-  l.ixable  valuation  of  each  county  against  which 

■  ountie.*  and  school  districts  levy  property  taxes. 
I  inally,  one-half  of  one  percent  is  levied  against 
c;ial  as  well  as  all  other  mined  resources  lor  the 
resource  Indemnity  Trust  Fund.  All  three  taxes 
.ivrrap.eappr-iximalely  27y4%  of  the  invoice  pri'ce 
"f  coal.  That  amounts  to  approximately  il.OO  per 
'.on  or  10  cents  per  mi'liun  0  T.U.'s. 

The  7  princip.il  customers  ol  Montana  coal— 7 
midwestern  utility  companies— pay  considerably 
More  for  transporting  the  coal  to  their  plants  than 
i';.iv  do  'or  the  coal  itself  Sixty  perceni  of  the 
'lilivored  price  of  the  coal  is  in  transportation.  I  he 
Aiiii.ina  f'roduclion  Ta.xes  amount  to  9.8%  of  the' 
;otal  delivered  price'  ot  the  coal. 

■V'niost  all  coal  mined  in  Montana  is  under 
'..n(j-ierni  contract  — 20  to  30  years  in  length. 
1  l-icic  contracts  provide  automatic  cscataticn 
<  ir.uses  tluit  alluw  the  coal  companies  to  pass  the 
■.lire  amount  ot  the  increased  tax  burden  on  to 
■'II  ir  customers,  the  midwcstern  and  southern 
.;!tl;tv  ccrnpanies.  In  turn,  the  utility  companies 

■  ■..i.si'd  their  costs  on  to  their  customers  through 
'!:i-  respective  Public  Service  Commissions.  The 
'ii't  effect  of  Mriuana's  Production  Taxes  is 
(P'-roximaiely  2%  of  the  electric  bill  of  the 
■■  uslomers  who  purfhase  electricity  from  the 
'uiilwestorn  and  southern  utility  companies. 

In  fact,  all  but  one  of  the  southern  major 
iiKlvvvstern  utility  conip;inies  which  pi.'ri:luise 
\*j.-ii.ina  coal  blend  Montana  coat  with  other  coal. ' 
I :;.  -et  eflect  is  a  cosi  to  their  electric  residential 
.  l^tl•lllers  of  approximately  '/.  ihs  of  1%  for 
ti'iiMna's  total  Production  Taxes. 
>  e!  those  same  states  all  collict  a  sales  tax  on 
)'■•   same  electricity.   1  oi    'Mample,    Illinois 

■  iliils   5%   under  us    Public   Utility    Tax   Act. 
■I'liiesota  collects  •!%,   Iowa  3%.   Indiana  4%, 

.'. .'.  onsin  4%.  and  Michigan  5%.  Thus,  these 
*.ue>  are  collecting  at  least  twice  as  much  on  the 
•i«l  prt^Hliict  as  we  in  Montana  and  they  don't 
..'.e  any  of'  the '  impacts,  the  reclamation 
•iiblems,  and  oilier  residual  problems  to  deal 

..ilh. 

.  .Msont  For  A  High  Mineral  Si^vcrance  Tax. 

A  number  of  reasons  can  be  advanced  for  a  high 
:•!,»••  .il  severance  tax. 

I 
I  ho  natural  tvealth  cf  a  slate  should  confer 

•  jiiie  benefit  to  that  stale. 

.■'.  'ov.frei(;.i  ^houUl  shrire  in  the  natural  wealth 

i.i'n    its    bcundarti'i.    Once    the    resiiurce    is 

■■  ,i!ft''(l  and  llie  wealth  is  gone,   it  cannot  be 

•  M-wi'd  and  the  Stale  ti.»s  lost  forever  some 
.  ;',r.?e  of  iis  economic  viability.  Unlike  a 
;  ■luf.icturiiig  process  or  agricultural  process, 
;  :■.  -/.ealih  cannot  b*'  renewed, 

■■toniana    is   pariirularly    siiseplible    to    this 
ft';rn*'nt.    Its   ni< kname.    tl>e    Tre.isure    State, 

■  ■•  rnd   tu   a   fabulous   svealth   in   hardrock 

'  ii-raK.  The  value  ot  the  tre.isuro  mined  from 

.'    rirhi'st  hill  on  e.irih"  in  IJutle  between  IBfiO 

•!  I'lW  is  si.iggcring.  Now  however,  tlic  boom 

"■•■■r  and  the  bust  is  in  lull  force.  Diitto  is  but 

iilih   of    its  original    si/e  .tmi   presents    an 

"lufMis  ur\i,w  renewal  problem.  Decay  of  the 

'.    li'nter    is    |>rnl>^:h|y    ineviTMble.    l-ssential 

1%..  's  are  exiMnsive  and  the  mill  levy  is  higher 

'I  m  any  other  n-.aior  rity  in  Montana. 

■  li'i.'i  th.i.'i  a  Rigan.ir  hi.le  in  the  ground  and  a 
■•.-iv  ■  uiii.in  renewal  piolileiii.  Montaiians  h.ivc 

\  I'l-le  In  shiw  liir  the  lahulous  treasure  th.il 

■  .■«isl|.<i  :n  Silvei  lli..v  (  nenly    I  he  l.ibiilously 

"!.•,■  colli!'  r  kings  fli.l  riit  even  leave  vesti);i"j 

<:•■  <t  w.all'i  in  ii'ir  .Lite   Inst. ad   the  fjmur.in 

■  I  .ii!iiv  in  \V,i-,liie)..ii)r,.  I)  i:.,  the  I  aw  School 

i-iiivft -.ilv    111   Viit'in..!  .iiifl   Stanlor<i 

■.••.■. ly  ,|i|  (•.(■•r.'eil  'ii.i|iK  l.fneiiK. 


VJ  \.- 


Allhouiih  tli.it  tre.isure  is  neatly  g(>ne  -.villi  v.iy 
litt'e  tiishow  fur  it.  our  tre.isun'  in  (ii,il  is  jii'.t  iimw 
being  hilly  tipini-ii.ili'd  Aiioidiiig  to  US  Itiiri-.ni 
cl  Mines  si.itislus  Montana  h.is  SHin.-ihM.i;  like 
2S''..  ot  the  n.itioit's  coal  supply  ,iiul  It)'.')  '.»!  llie 
world's  coal  sup)>!y  With  the  gr'.-vviiig  clcm,in<l  for 
tual  world -witle  Ihere  t.in  l.*  liMlt;  rkniht  th.il  our 
'■black  gold"  may  prtwe  to  Iv-  more  v.iUi.ihle  than 
all  ihe  othi'r  minerals  for  which  Mon'.in.i  w.is 
named  the  Treasure  Stale.  (.)nly  this  lime, 
bi^cau'.c  nf  our  .3(J%  c.ial  tax,  v/e  will  ha-.-e 
somelhinj;  to  show  fur  ih.U  fabulous  treasere  once 
the  coal  is  pone. 

II 

A  review  of  other  coat  areas  in  the  Uniti^fl  Slates 
suggests  that  coal  and  poverty  go  hand  In-haiid. 
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Ai»,'.,Kii  hi. Ill  st.tt«s  of  Wrst  VircMil.i,  Kritlurkv. 
M\i\  l.niH-sM'^' .Ti-  Itiicvvn  lor  ir.u  rlufii;s;  omI  .«nri 
("ivolv  Mu-fi*  rs  iniKh  rvi'lnjfc  to  Sll^V:t'^^  a 
j'.i-iMiioc  («Miii*-(  fcti  >xl',v(  I'M  tiicsi*  t.vo  itcnis.  For 
ex.iiit;>If  jcfdnlinj'  lo  a  ii?ci*ni  "-ludy  \Uv  '■odl 
(nrn|).in'cs  ti)ntro:l>d  M?,,  of  .ill  the  laiul  in 
Mvnjj.Hi  tjtuiiuy,  ItniK%S(i-  h\A  ihiry  rKjiil  only 
\  ()'.;»  of  .ill  prt.prrCy  t.ut'b  in  th.il  county.  The 
s.itiK'conLlu'-icti  IS  '.'•piiotli'd  fjy  t;,p  lax  oi'f icials  in 
K^ntuf  ky.  We  in  Monl.ina  .ir-  <lotcrrnini»d  not  lo 
|fl  thi:,  liappon  in  ihi'  roal  (icld*  of  eastern 
\1>'>iU<ina. 

Ml 
The  Rovcfnnienls  neerl  Ihe  money. 

Ihii  McfM)  (..111  be  broKf»n  (lf>wn  into  thr<?i' 
S»'p.ir.i(c  t.itctjuries. 

rir>l  there  is  a  need  for  fundin;t  lo  adequately 
finance  fjovcrnmcnt  (Kirti(ipalion  and  Miporviiion 
of  the  (k'vi'Iopnient  iUtlf.  Tor  exarr.plf,  in 
Montana  Ibo  Sliip  Mine  Coal  Conservation  Art 
Ihe  Strip  .\r\i\  Underp, round  Mine  Siting  Act.  and 
Hie  Montana  btrip  and  Uo(lcr,';round  KeclanDtion 
Act  •\TQ  all  a'lnitnistered  Iiy  the  Ooi)ar(n>t  nl  ol 
Stole  land',,  Ad<lilionanv,  (he  federal  Surface 
Mining  Control  .ind  Rcilamation  Act  of  T*77 
pfaces  certain  re<iUirfnionts  on  the  st^^te  once  llie 
slate's  p(»rmanent  regulatory  proyrani  is 
Approved.  The  burdfo  on  the  state  in  revievMiiii 
and  granting  permits,  revie'.vins  niinlnii  (ilan., 
reviewing  and  a;)provine  ri*claniation  plans, 
rnspoiting  the  nnnes,  and  dom^  alt  the  other 
things  rr»juired  of  ihoso  acts  is  consirlerahle. 

The  rost  lo  Ihe  slate  far  e\ccefls  Ihe  S'iO 
application  fee  that  is  received  f»^r  each  new 
permit  application  for  ctainpti*,  on  the 
application  for  the  north  extension  oi  the  West 
Decker  Mine,  the  Oepartm*  nt  of  State  lands 
assigned  live  people  each  ol  whom  woiked  one 
mfinth  on  the  application  no(  cotintint;  the 
Administrator's  time  Myd  the  office  ov/rh.^ad  The 
f^eclamation  budget  lor  the  Mont.ina  Oopartnienl 
of  Slate  Lanrls  eiiccrfis  S  UX),00ft  pi;r  year  and  the 
hiidgrt  for  the  next  two  fiscal  years  contt^niptatos 
n<'arly  $0  niilli«,n  a  yoitr  for  roal  relaleJ 
administration  and  ttrUmation  matters  Although 
some  of  this  funding  ts  being  provided  by  the 
federal  government,  as  mining  atlivity  imreases 
the  costs  vmII  undnuble<ll>  inciease  li  the  stale. 

In.iddition.  there  arr-  iheailmmistra'ivecr.sts  in 
.-idministermg  the  I'lant  Sitinj^  Art  which  comes 
into  i^ffect  l>elorf  permits  are  grantud  for  the 
cnn-itructinn  of  anv  major  steam  generating 
ta<tlity,  coal  ga.'-ificatiun  plant,  or  oiher  ulilitv  or 
energy  related  plant  as  well  as  all  eleLlrital 
ltanMni>sioii  lines  and  pijie  lir.es  Although  the 
filing  fees  .vc  high  and  are  intended  to  pay  for  all 
the  governmental  costs  of  review ing  the 
applu  aiivins,  the  e\|M.-rienrv  of  the  Oepartinent  of 
Nali.-ra'l  I^'sources  and  Conservation,  whic'i  is  the 
liMtJ  ag!.  nty  .Kiniinistermg  the  Plant  Siting  Act  in 
Montana,  is  that  the  filing  fi.*e  rart-ly  covers  ail  the 
'.O'.ls.  Ihe  %\.2  niiHion  application  fee  paid  bv  U«\ 
u'lhiy  conipanies  who  apjjlied  ior  a  permit  to 
(onMruct  t'olstnp  Units  .T  ^i\i\  4  was  rar  less 
than  Ihe  moni-y  spent  [(nxe^sme.  (hat  ap|)lK  tlion. 
Cliirrentlv  aiipruvmiately  SJ(X),UK)  pi-r  year  is 
J)udj'.ete(l  out  ol  lhi»  vi-neral  lund  t't  take  rare  of 
einrnv  ni.illers  m  the  O^parlmeiit  of  Natural 
Kesounes  ood  Conservation  in  Montana 

finally,  the  admtne;tra(ion  of  Air  Am\  Water 
Quality  Arts  rerjuire  considefalile  .Mlminiitrative 
exj)!  nse  for  the  Dep.it 'ment  of  Health  and 
(-nvironmi  nial  Sciences  in  Monlana  Const. int 
monitoiing  takes  place  at  lh<*mine  siU-s  and  ul  the 
utility  sites.  An  allncatic.n  tor  o.;I  tlcvelopinent  mk\ 
nt.\\  related  ''nvironineniai  health  problems  has 
nol  i>e«'n  allempteo  but  total  eiivironinenlal  heallh 
budget  indtilmi^  aii  quality,  wuti-i  r|uality. 
i>i(Upational  he.ilth  matters,  and  solid  waste 
diN|H>sat  receives  a  K<"""'ral  lu.id  e:.iKodilure  of 
anproxiinateiy  >  t  million  per  year  Again  it  is 
rertainlv  .tppro(triate  that  si.me  fundin;:  be  iii.ide 
available  to  the  stale  gen>r.il  fund  lo  tover  these 
adiletl  -xpenses  ar»l  bor<len,  ol  stale  gi'>\  eminent 
caused  by  the  u-al  de\eli  [.ineni  it*.ell, 

Ihe  srcond  ealegery  of  governmenl  need 
ini  hides  ibe  lixal  impa<  t  «o  ts  Ihe  slee|>v  little 
lariniiii:  coiniimiiily  el  ('olsinp  im  le.iseil  m 
)H.|-iil.ttion  hoin  :.'f»ll  !-.  JiHHl  .dinosl  ovemifhl 
when  Ihi'  coal  bimin  of  the  eaily  /i)s  tirsi  bit 
\tonl.tiM  N.nv  wit).  :!i.  .tpptuval  of  (  oK|ri|»  Units 
t  .iiid  -I,  tl.t'  I'lpul.tln'o  h.ts  in<  i>'.\-t  %\  \\,-\,\  }  t)|)t) 
tr»  '.(KHt  III  the  l.tvl  MX  inn  ilhs  and  ; .  e\|,r(  led  to 
Inl  a  peak  ol  Jl.MH)  to  IM.H  {h.v  Mi.,,,,  „n 
go\eiiiiiteii|  •■.,v!(i-,  IS  eniMUMju^  Ihe  '.rbK,! 
coN:tN:'i  o  HI  Ni  XI  r,\i.i 
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Exhibit   VI-3B 


severance  taxes? 


fid 


by  SKN.  THOMAS  TOWK 


sent  their  views.  Minneapolis  Mayor 
Donald  M.  Fraser,  who  favors  the  leg- 
islation, is  a  former  U.S.  congressman 
(1963-1978)  and  state  legislator.  Sen. 
Thomas  Towe,  who  opposes  the  hills, 
has  served  in  the  Montana  legislature 
since  197/  and  was  the  chief  sponsor 
of  that  state 's  coal  severance  ta.x.  Both 
men  are  Democrats  and  attorneys. 

UTii  ITY  C()MPANii:s  uuYiNG  Montana 
coal  have  persuaded  a  number  of  con- 
gressmen and  senators  to  urge  a  limit 
of  less  than  10  percent  (12.5  percent 
after  reduction  by  taxes)  on  severance 
taxes  collected  by  state  and  local  gov- 
ernments. Under  the  thinly  veiled  guise 
of  "consumer  legislation"  they  have 
introduced  legislation  limiting  the 
amount  of  coal  taxes  Montana  and 
Wyoming  can  collect.  The  Montana 
and  Wyoming  taxes  actually  amount  to 
22.5  percent  and  13  percent  respec- 
tively. That  is  because  all  federal,  stale 
and  Icxal  taxes  are  allowed  as  deduc- 
tions before  applying  the  statutory  30 
percent  and  17  percent  rates. 

The  proposed  federal  limit  is  a  cruel 
hoax.  It  has  been,  1  submit,  foisted 
onto  Congress  by  the  investor-owned 
utility  companies  who  see  an  opportu- 
nity of  gaining  millions  of  dollars  to 
split  between  themselves  and  the  coal 
companies  by  avoiding  the  true  costs 
of  coal  production. 

The  complicated  long-term  contracts 
between  the  Midwestern  utility  com- 
panies and  their  coal  company  sup- 
pliers would  act  as  a  very  convenient 
shield  to  prevent  any  consumer  from 
ever  benefiting  from  such  legislation. 
Utility  companies  have  spent  more 
than  $800,000  so  far  this  year  lobbying' 
for  passage  of  this  legislation. 

The  facade  of  justification  for  such 
legislation  can  be  maintained  only  if 
proponents  can  establish  that  Montana 
and  Wyoming  are  collecting  more  rev- 
enue from  coal  development  than  ac- 
tual government  costs.  There  is  no  fac- 
tual basis  or  independent  research  for 
making  such  an  assumption.  Yet  with- 


out it  the  proposed  legislation  amounts 
to  nothing  more  than  the  economic  ex- 
ploitation of  one  part  of  our  great  na- 
tion by  another  part. 

Montana  Kxpioiled 

While  mining  companies  extract  mil- 
lions of  dollars  of  mineral  wealth, 
much  of  which  belongs  to  the  public 
domain,  for  their  own  private  profit, 
what  happens  above  the  ground  is  fre- 
quently of  little  or  no  concern  to  them. 
The  huge  wealth  taken  out  of  the 
"richest  hill  on  earth"  at  Butte,  Mont., 
did  not  stay  in  Montana.  It  went  to 
corporate  headquarters  and  bankers  in 
New  York  City,  to  the  Corcoran  Art 
Gallery  in  Washington  D.C.,  and  to 
the  University  of  Virginia  and  Stanford 
University. 

The  people  and  taxpayers  of  Mon- 
tana were  left  with: 

(1)  the  supervision  of  reclaiming  one 
of  the  largest  open  pits  in  the  world — 
a  pit  which  has  engulfed  a  good  part 
of  downtown  Butte;  and 

(2)  a  gigantic  urban  renewal  prob- 
lem, namely,  what  to  do  about  a  de- 
caying city  of  23,000  people  that  once 
had  a  population  of  more  than  100,000. 

With  the  advent  of  coal  development 
in  eastern  Montana,  the  people  of 
Montana  are  determined  this  exploita- 
tion of  their  wealth  without  any  pro- 
vision for  the  problems  of  the  future 


Tow 


shall  not  happen  again.  i 

Would  anyone  seriously  deny  that 
large  companies,  particularly  mining 
companies,  have  never  been  required 
10  pay  the  full  costs  of  government 
services  demanded  by  their  employees 
and  by  their  development?  One  need 
only  look  at  the  impoverished  areas  of 
coal-rich  Appalachia. 

Although  everyone  expects  a  full  line 
of  government  services  such  as  law  en- 
forcement, fire  protection,  city  water, 
city  sewer,  streets,  roads  and  good 
schools,  no  one  seems  to  connect  these 
enormous  costs  with  that  which  caused 
them,  namely,  the  mining  or  other  de- 
velopment that  brought  in  all  of  the 
people.  This  situation  is  particularly 
aggravated  where  mining  takes  place  at 
least  50  or  60  nnles  from  the  nearest 
town  or  shopping  community. 

Assess  True  Cosis 

In  Montana,  and  lo  a  lesser  extent  in 
Wyoming  and  North  Dakota,  the  peo- 
ple are  determined  to  put  the  true  costs 
of  government  services  on  the  very 
people  who  benefit  from  exploiting  the 
natural  resources.  Additionally,  in  each 
state  a  provision  is  made  to  take  care 
of  the  problems  of  the  luture  to  pre- 
vent more  Butte  situations.  1  he  method: 
a  severance  tax  that  is  paid  by  the  coal 
companies  and  eventually  the  con- 
sumers who  are  able  to  obtain  cheap 
power  because  of  the  unusually  low 
cost  of  western  coal.  Perhaps  for  the 
first  time  ever,  large  coal  companies 
are  required  to  pay  their  full  way. 

Let  us  look  at  some  specific  costs. 

Although  coal  companies  must  do 
their  own  reclamation  work  at  their 
own  expense,  some  costs  are  associated 
with  the  administration  of  the  laws 
governing  the  coal  mines.  For  example, 
in  Montana  the  Strip  .Mine  Coal  Con- 
servation Act,  the  Strip  and  Under- 
ground Mine  Siting  Act,  the  Montana 
Strip  and  Underground  Reclainalion 
Act,  the  Plant  Siting  Act.  the  Water 
Quality  Act.  and  the  Air  Quality  Act 
I  iiiUiiHu'd  on  /)(/«*'  ^-' 
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all  must  be  atlmiriislcral  In  Male  em - 
ernmcni.  Each  mining  company  appli- 
caiion  must  be  reviewed  not  only  for 
reclamation  plans  but  also  to  deici- 
mine  whether  the  particular  land  is  too 
environmentally  fratiile  or  has  impor- 
lani  archeological  oi  hisloiical  signifi- 
cance and  should  noi  be  inineil  ai  all. 
To  date  not  a  single  acre  of  Montana 
mined  land  has  been  released  from  iis 
reclamation  bond. 

Although  Montana  receives  some  as- 
sistance from  the  federal  Strip  Mine 
Reclamation  Act,  the  total  budget  for 
enforcement  of  all  mine  regulatory 
laws  and  environmental  laws  th.it  af- 
fect coal  was  approximately  S7.5  mil- 
lion per  year  during  ihc  last  biennium. 
This  is  more  than  one-half  of  the 
amount  of  severance  taxes  Montana 
sets  aside  for  the  general  costs  of  gov- 
ernment ($12.8  million  went  lo  the  gen- 
eral fund  in  I'iscal  1979).  Considering 
the  size  of  coal  compa"'Cs'  operations. 
SI2.8  million  (19  pen..:il  of  loial  coal 
ia.\  revenues  in  1980  ai'i  ihcieafici)  is 
not  a  large  sum  of  money  foi  them  to 
contribute  to  the  general  cost  of  stale 
government. 

Impact  Funds  Inuuequaie 

Of  far  greater  significance  is  the  impact 
cost.  Over  the  first  four  years  of  our 
e.\|XTience  with  the  coal  ia\  we  set 
aside  more  than  27  percent  of  the  total 
revenues  (S37.5  million)  lor  this  pur- 
pose. Unfortunately  this  has  not  been 
sufficient.  The  costs  of  providing  gov- 
ernment services  to  ihe  impacted  areas 
is  enormous. 

In  Montana  most  of  the  impact  por- 
tion of  the  coal  ta.x  revenue  is  admin- 
istered by  the  Montana  C  oai  Board.  Ii 
receives  applications  from  local  go\ 
ernmcntal  units  for  impact  assistance. 
During  the  May  1980  meeting  of  ilic 
Montana  Coal  Board,  it  received  re- 
quests totaling  $28.8  million.  The  board 
had  but  $3..'?  million  available  at  ihal 
meeting,  and  only  $6.5  million  avail- 
able for  the  entire  year.  Obviously  its 
decisions  arc  based  not  on  need  bul  on 
available  funds. 

The  Vlontana  experience  is  not- 
unique.  The  North  Dakota  Regional 
Finvironmental  Assessment  Program 
(klAH) conducted  a  $4  million  study  of 
impacts  in  North  Dakota.  Based  on 
what  it  termed  "modified  level  one  de- 
velopment," the  rale  of  development 
that  seems  most  realistic.  North  Da- 
kota will  be  $10  million  short  o!  meet- 
ing all  imjiacls  over  the  .seven-year  pe- 
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nod  covered  by  the  study — even  if  all 
coal  tax  revenues  are  devoted  lo  im- 
pacls.  leaving  noihing  for  the  future. 

Similarly,  a  leceiil  re|>ort  by  the  Old 
Wcsl  Regional  Commission,  com- 
priscil  of  ihe  stales  most  aflecieil  by 
coal  de\eUipmeni,  ideniified  capital 
needs  in  12  Wyoming  counlics  due  to 
coal  developmeni  and  determined  ihcy 
would  have  a  $27.6  million  shorltV. 
o\er  ihc  next  lise  years,  despite  using 
all  available  federal,  state  and  local 
funds  to  meet  these  impacts. 

lurihcrmore,  most  all  studies  and  all 
.Montana  Coal  Board  actions  have  failed 
10  take  into  account  some  of  the  social 
problems  associated  with  coal  devel- 
opment. For  example,  studies  show 
that  a  more  transient  population  lends 
to  have  greater  need  for  alcoholism 
services,  mental  health  services  and 
similar  social  services. 

These  social  costs  are  immeasurable. 
Wally  McRac,  who  ranches  near  Col- 
sirip,  slated  that  problem  well: 

"Hhui  IS  the  cosi  lo  iiiv' children  isho 
alU'nd  a  sihaol  where  70 percent  nj  the  stu- 
dents have  used  dru^s  in  one  Jonu  or  an- 
other? What  IS  the  cost  of  huvinf;  2J,7(M) 
Ions  of  sulfur  dioxide  per  year  dumped  on 
our  auricultural  lands  from  Colstrip  plants 
I  and  2?" 

Road  Co.st.s  Ignored 

Finally,  roads  are  perhaps  the  most 
costly  of  impacts.  The  strain  on  the  ex- 
isiiiig  road  system  by  commuters  and 
weekend  shoppers  has  been  ent)rmous. 
Montana  identified  $64  million  in  road 
work  thill  was  required  in  the  impacted 
area  and  has  saved  only  $15  million  for 
this  purpose  lo  date.  At  iircsent  we  are 


not  meeting  the  real  needs  of  the  peo- 
ple affecied  by  coal  development. 

Most  studies,  including  one  by  the 
Coiigressonal  Budget  C)ffice,  have 
completely  ignored  the  cost  of  roads. 
Ihe  study  conducted  by  .National  lico- 
nomic  Research  Associates  (m-ka)  at 
the  request  of  Ihc  uiiliiv  companies,  It) 
support   ''ii'ir  ii(>siiion   rhai    12''-   ■" 
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Not  only  did  it  igntuc  roads.  NI.ra 
also  ignored  mine  consi ruction  em- 
ployment, plant  construction,  plant 
operation  and  the  enormous  impacts  of 
synfuel  plants.  The  errors  are  com- 
pounded by  lack  of  understanding  of 
Montana  employment  and  geography 
and  ot  capital  needs  in  impacted  com- 
munities. Unemployed  lumber  workers 
in  western  Montana  are  unlikely  to 
commute  350  miles  to  strip  coal  in  east- 
ern Montana.  The  capital  investment 
in  a  rapidly  growing  community  whose 
fortunes  are  likely  lo  sliifi  cannot  be 
amortized  over  the  usual  20-year  pe- 
riod. The  investment  must  be  amor- 
tized in  from  three  to  five  years. 

1  submit  that  everyone,  including 
those  of  us  who  introduced  and  sup- 
ported the  coal  tax  bill  in  Montana, 
have  underestimated  ihe  costs  of  im- 
pacts. One  needs  only  contemplate  the 
enormous  costs  thai  would  come  lo 
Montana  if  we  were  to  receive  but  one 
of  the  30  synfuel  plants  scheduled  for 
this  country  by  1992  in  the  administra- 
tion's synfuel  program.  Just  one  plant 
in  a  remote  area  could  bring  an  influx 
of  25,000  people.  This  would  tttake  the 
community  the  fourth  largest  city  in 
our  slate.  {■onlmued  on  pui;e  46 
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lana  and  Wyoming  are  gouging  the  en- 
ergy-consuming Slates  to  the  detriment 
of  our  national  energy  poliey. 

Opponents  of  badly  needed  remedial 
legislation  have  sought  to  obscure  this 
fundamental  fad  by  charging  that  a 
federal  limitation  on  the  rising  tide  of 
Slate  severance  taxes  is  an  unprece- 
dented intrusion  on  states'  rights.  In 
fact,  the  very  opposite  is  true.  The  fed- 
eral government  has  in  thj  past  stepped 
in  to  impose  tax  limitations  in  those 
few  instances  where  states  have  stretched 
their  taxing  powers  to  abusive  levels 
which  threaten  interstate  commerce.  In 
1973  Congress  passed  the  Airport  De- 
velopment Acceleration  Act,  a  pro- 
gram intended  to  stimulate  the  growth 
of  U.S.  air  transportation.  One  provi- 
sion included  in  this  program  was  a 
prohibition  on  state  imposition  of  taxes 
or  fees  on  persons  traveling  by  air.  This 
prohibition  was  the  result  of  a  congres- 
sional finding  that  such  taxes  "inhibit 
the  growth  of  the  air  transportation 
system."  Its  constitutionality  has  been 
upheld  in  the  courts. 


in  1975,  Conpress  enacted  the  .Se- 
curities Acts  Amcndmcnis  of  1975, 
which  included  a  prohibition  of  stale 
taxation  on  certain  liansfeis  of  sitvk 
through  a  registered  agent  with  fiicili- 
lies  in  the  state.  This  provision  rc- 
llecicd  testimony  before  the  Senate 
Hanking  Committee  "that  the  iniposi 
tion  of  slate  transfer  taxes  mav  be 
impeding  the  development  of  a  na- 
tional system  of  processing  securities 
transactions."  Its  conMitutionaliiy  is 
also  beyond  question. 

By  enacting  hiiherto  unheard-of  coal 
severance  tax  rales,  Montana  and  Wy- 
oming have  acted  in  unprecedented 
fashion  and  made  it  iinperative  that  the 
Congress  intervene.  They  have  started 
a  trend  toward  bidding  up  coal  sever- 
ance taxes  with  no  end  in  sighi. 

In  1975,  when  the  Montana  legisla- 
ture passed  the  30  percent  lax,  Wyo- 
ming's coal  taxes  were  ab(^ut  7  perceni. 
They  now  total  17  percent  and  Wyo- 
ming Gov.  Ed  Herschler  has  twice  al- 
Icmpled  to  add  five  more  jierceniaiie 
points  to  Wyoming's  lax.  North  Da- 
kota's tax  has  grown  steadily  to  an  ef- 
fective rate  of  about  20  percent.  And 
New  Mexico  recently  raised  its  coal 
severance  lax  for  the  third  lime  in  the 


la-.!  ft,;,;.-  years, 

11  the  Congress  does  not  restrain  this 
|)roce*is,  coal  severance  taxes  will  con- 
tinue to  escalate  to  even  more  danger- 
ous levels,  and  coniinue  lo  balkani/e 
oiii  iiaiion's  progress  loward  the  im- 
plenienialion  of  a  coherent  and  work- 
able nalional  energy  policy.  0? 
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Ihere  are  presently  four  applications 
pending  for  preliminary  funding  for 
synfuel  plants  in  Montana.  The  cosi  of 
government  services  to  provide  what 
will  undoubtedly  be  demanded  under 
these  circumstances  should  he  appar- 
ent. There  is  no  way  Montana  or  Wy- 
oming could  handle  this  situation  if 
any  of  the  current  bills  limiting  our 
coal  lax  passes  Congress. 

To  date  federal  assistance  has  been 
a  joke.  Assistance  from  Section  601  of 
the  Tederal  Impact  Assistance  Ad 
amounied  lo  S2S6,(KH)  in  fiscal  1979 
and  $1,080,0(K)  in  fiscal  1980.  Addi- 
tionally we  received  $555,0(X)  from  our 
one-half  of  federal  royalty  income  in 
1979.  Our  coal  board  spends  nearly  10 
limes  ihat  amount  each  year. 
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It's  more  than  just 
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time-and  time 
costs  you  money 

•  VEHICLE  MOUNTED 
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Time  and  accuracy  are  very  im- 
portnni  Now,  you  don't  have  to  sacri- 
fice one  lor  Ihe  other. 

Our  Distance  Measuring  Instru- 
ment (DMI)  can  be  installed  on  any 
make,  year,  and  model  o(  vehicle.  One 
instrument  can  be  used  between  sev- 
eral vehicles  on  a  quick,  simple  plug- 
in  basis.  This  attractive  feature  will 
cut  your  instrument  cost  in  half  or 
thirds,  even  quarters.  The  DMI  can  be 
programmed  to  display  distance  in 
various  units  (even  meters). 

The  DMI  is  also  available  with  a 
Data  Entry  Option  which  places  non- 
traversable  lateral  distances  into  the 
total  readout. 
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I'rusI  Fund  Essenliai 

And  (here  are  future  cosis.  W'c  musi 
still  accept  on  faiih  the  faci  ihat  our 
scmiarid  lands  can  be  fully  reclaimed. 
Wc  expect  that  they  can  he,  but  it  will 
take  much  longer  than  originally 
thought— maybe  15  years. 

Further,  we  still  do  not  know  the  to- 
tal impacts  of  the  loss  of  prouiulwaicr 
in  the  coal  fielils.  Vital  to  agriculture 
in  eastern  Montana,  it  may  be  lost  for- 
ever. Ren)oval  of  the  coal  "floor"  may 
sweep  away  underground  water  that 
has  sustained  the  farming  and  livestock 
industry. 

We  must  also  plan  for  the  time  vshcn 
the  coal  is  gone  and  the  mining  moves 
either  to  another  area  or  leaves  the 
state  altogether.  There  will  be  lail-cnd 
impacts,  such  as  school  bonds  and  city 
bonds  that  remain  unpaid.  The  eco- 
nomic dislocation  of  employees  w  ill  be 
significant.  The  decay  of  the  mining 
towns  will  bring  additional  costs  to 
those  communities  which  they  will  be 
unable  to  meet. 

Future  problems  must  be  provided 
for  now  while  revenue  is  available.  We 
have  tried  to  provide  for  these  costs  by 
setting  aside  a  substantial  portion  of 
the  coal  taxes  (50  percent  in  1980  and 
thereafter)  in  a  permanent  trust  fund 
which  will  always  be  available  in  the 
event  future  problems  require  addi- 
tional funds.  We  look  at  that  trust 
fund  as  the  only  thing  that  stands  be- 
tween us  and  our  becoming  an  impov- 
erished area  when  the  coal  is  gone,  as 
has  happened  to  so  many  oihei  coal- 
producing  communities. 

Tax  Used  Responsibly 

Other  uses  of  our  coal  tax  include  an 
alternative  energy  research  and  dem- 
onstration program,  a  renewable  re- 
source program,  education,  park  ac- 
quisition and  maintenance,  and  a  very 
small  portion  for  historic  preservation, 
culture,  and  libraries.  No  part  of  our 
coal  tax  goes  directly  for  tax  relief  (un- 
like Alaska's  oil  severance  tax  or  Min- 
nesota's taconite  severance  tax). 

There  are  other  .irgumenis  that  can 
be  advanced  in  opposition  to  any  at- 
tempt to  limit  severance  taxes  on  coal. 

•  First,    it    is    unprecedented.    Federal  * 
power  has  not  previously  been  used  to 
limit  a  state's /{p/kta/  taxing  authority. 

•  Second,  unlike  most  Appalachian 
coal-producing  slates,  neither  Wyo- 
ming or  Montana  collects  a  property 
tax  on  coal  while  it  is  still  in  the 
ground.  We  wait  to  collect  our  tax  until 
the  coal  is  extracted  and  the  quantity 
and  value  can  be  more  easily  deic 


mined.  By  necessity,  therefore,  the  tax 
must  be  higher. 

•  Third,  the  burden  of  Montana's  coal 
lax  on  the  uliimate  consumer  is  negli- 
gible. Assuming  it  is  all  passed  onto  the 
Midwestern  or  Southern  electrical  cus- 
tomer it  amounis  to  an  average  of  less 
than  1  percent  of  the  ultimate  utility 
bill  (2  (H-rccnl  if  only  western  coal  is 
used  by  the  utility  company).  By  con- 
trast all  Midwestern  states  that  use 
Montana  coal  have  a  sales  tax  of  be- 
tween 3  percent  and  9  percent  on  the 
electricity  generated  from  the  same 
coal. 

•  Fourth,  the  bills  single  out  two  states 
for  punitive  action  while  at  least  seven 
other  states  which  are  collecting  far 
more  money  in  severance  taxes  remain 
unscathed,  lor  example,  Texas  collects 
20  times  more  revenue  on  oil  than 
Montana  collects  (MI  coal. 

•  Fifth,  when  reduced  to  the  only  fair 
common  denominator,  Btus,  Montana 
compares  very  favorably  with  oil  sev- 
erance taxes  per  million  Btus  in  Texas 
(S.84C);  New  Mexico  (10.76C);  Okla- 
homa (12.58C);  and  Louisiana  (I6.58C). 
In  cents  |x'r  million  Btus  our  tax  (9.97C) 
is  lower  than  three  of  those  four  stales' 
severance  tax  on  oil. 


•  Sixth,  the  effect  of  the  bills  could  be 
avoided  by  levying  a  property  lax  on 
coal  in  the  ground  as  most  Appala- 
chian Slates  do,  by  levying  a  business 
and  occupation  lax  as  West  Virginia 
docs,  and  by  burning  all  of  the  coal  at 
the  mine  mouth  as  North  Dakota  does. 

Dangernus  Precedent 

Congress  probably  does  have  the  power 
to  limit  our  coal  severance  taxes.  To 
exercise  such  power  would  be  ex- 
tremely unwise.  Not  only  would  it  al- 
low other  states  to  exploit  natural  re- 
source without  paying  full  costs  of  that 
exploitation  (colonialism)  but  it  would 
set  an  extremely  dangerous  precedent. 

If  Congress  can  reduce  the  tax  on 
coal  to  produce  cheaper  energy  for  the 
rest  of  the  nation,  it  can  also  limit  the 
lax  on  oil  to  produce  cheaper  gasoline, 
limit  the  lax  on  taconite  to  produce 
cheaper  steel  products,  limit  the  tax  on 
timber  to  produce  cheaper  lumber 
products,  and  could  even  limit  .Michi- 
gan's single  business  tax  to  make 
cheaper  automobiles  for  the  rest  of  the 
nation. 

Congress  has  noi  ventured  into  this 
field  in  the  past.  I  think  it  would  be 
extremely  unwise  lo  do  so  now.^ 
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shouia  U.S.  limit  state 


by  MAYOR  DON  KKASEK 


NO  ISSUE  IN  RFXENT  YEARS  has  trou- 
bled Congress  and  the  American  public 
more  deeply  than  our  national  energy 
crisis.  Following  the  Organization  of 
Petroleum  Exporting  Countries  (OPtx  ) 
embargo  in  )973,  oil  and  gas  prices 
have  escalated  at  unprecedented  rates. 
This  situation,  combined  with  the  ina- 
bility of  American  petroleum  produc- 
ers to  keep  pace  with  the  nation's  de- 
mand, has  made  us  dangerously 
dependent  on  foreign  oil  imports. 

In  order  to  reduce  this  unhealthy  de- 
pendence and   become  energy   inde- 
pendent,  we   have  established   a   na- 
tional policy  in  favor  of  convening  to 
our  most  abundant  natural  resource — 
coal.  Two  Slates,  however— Montana 
and  Wyoming— are  taking  advantage 
of  our  national  energy  crisis  by  impos- 
ing excessive  severance  taxes  on  coal 
mined  within  their  borders.  Montana 
now  imposes  a  whopping  30  percent 
severance  tax;   Wyoming   imposes  a 
combined  severance,  excise  and  ad  va- 
lorem tax  of  17  percent.  These  sever- 
ance tax  levels  are  not  only  in  direct 
conflict  with  our  national  policy  in  fa- 
vor of  encouraging  and  mandating  coal 
consumption,  they  are  flagrantly  ine- 
quitable. 

(Severance  taxes  are  generally  re- 
ferred to  as  ad  valorem  taxes  because 
they  are  imposed  on  the  value  of  goods 
or  services  as  that  value  is  measured  by 
price.  Thus  it  is  the  cost  per  ton  of  coal 
produced  upon  which  these  excessive 
severance  taxes  are  levied. 

(Efforts  have  been  made  to  compare 
the  Wyoming  and  Montana  tax  levels 
with  tax  levels  imposed  on  oth:r  fuel 
sources  such  as  oil  and  natural  gas  on 
the  basis  of  Btus.  This  is  a  faulty  com- 
parison. Bius  are  not  units  of  value; 
they  arc  units  of  energy. 

(Moreover,  different  energy  sources 
such  as  coal,  gas  and  oil  do  not  have 
interchangeable  uses  (e.g.,  you  cannot 
put  coal  in  your  car).  Therefore  Btus 
arc  noi  interchangeable.  Therefore, 
they  are  not  appropriate  units  of  com- 
parison for  measuring  severance  taxes.) 
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12.5%  Ceiling  Proposed 

Legislation  considered  by  the  Congress 
would  remedy  this  unfair  situation  by 
imposing  a  12.5  percent  limitation  on 
coal  severance  taxes.  It  has  attracted 
strong,  broad-based,  national  support 
and  a  non-partisan  coalition  of  con- 
gressional cosponsors. 

H.R.  6625  and  H.R.  6654.  identical 
bills  which  would  place  a  12.5  percent 
limitation  on  taxes  on  coal  shipped  into 
interstate  commerce,  arc  co-sponsored 
by  79  members  of  the  House  of  Rep- 
resentatives. Hearings  were  held  before 
the  Subcommittee  on  Energy  and  Power 
on  March  21  and  June  5.  On  Sept.  4 
this  legislation  was  advanced  to  the  full 
Committee  on  Interstate  and  Foreign 
Commerce  which  approved  the  bill,  15 
to  9,  on  September  16. 

The  Senate  version,  S.  2695  (which 
has  12  cosponsors).  places  a  12.5  per- 
cent limitation  on  stale  severance  laxes 
on  coal  produced  from  federal  and 
Indian  lands.  Hearings  on  it  were  held 
by  the  Senate  Energy  Committee  on 
Aug.  6. 

The  following  facts  place  the  issue  in 
the  proper  perspective  and  overwhelm- 
ingly support  the  need  for  remedial  leg- 
islation: 

•  Our  nation's  energy  policy  mandates 
that  electric  utilities  convert  to  coal. 
They  have  no  choice. 

Fruscr 


1.1)1  lOH  s  M)!/:-  federal  legislative  pro- 
posals lo  limit  Slate  coal  severance 
taxes  have  intensified  debate  on  m- 
eri^y,  environmental  and  fiscal  issues. 
The  two  states  that  would  now  he  most 
directly  affected  hy  the  legislation  are 
Montana  and  Wyoming.  t'UHLtc  H)H  tH 
asked  a  leading  proponent  and  a  lead- 
ing opponent  of  the  legislation  to  pre- 

•7  he  bulk  of  America's  low-sulfur 
coal  is  located  in  a  few  western  slates. 
Montana  and  Wyoming  hold  40  per- 
cent of  all  U.S.  coal  reserves  and  68 
percent  of  the  low-sulfur  coal  reserves. 

•  About  three-fourths  of  this  coal  is 
found  on  federal  lands— owned  by  all 
Americans. 

•  Montana's  30  percent  severance  lax 
and  Wyoming's  17  percent  severance 
tax  are  significantly  higher  than  the 
coal  .severance  laxes  imposed  by  other 
coal-producing  states.  (For  example, 
Oklahoma  charges  5  cents  per  ton  and 
Kentucky  charges  4.5  percent  of  the 
gross  value.  The  severance  taxes  im- 
posed by  Montana  and  Wyoming 
translate  lo  lax  rales  as  high  as  $4.48 
per  ton.) 

•  The  Wyoming  and  Montana  sever- 
ance lax  rates  were  raised  to  their  cur- 
rent levels  after  the  focus  of  our  na- 
tional energy  policy  was  directed  toward 
low-sulfur  coal.  (Prior  to  1975,  Mon- 
tana's tax  was  only  34  cents  per  ton.) 

•  Dot  projections  substantiate  a  95 
percent  increase  in  coal  consumption 
for  electrical  generation  in  the  next  five 
years.  By  1990  more  than  35  percent  of 
our  nation's  coal  needs  will  be  supplied 
by  Montana  and  Wyoming. 

•  By  1987,  electricity  consumers  in  27 
slates  will  be  paying  $360  million  each 
year  in  western  coal  severance  laxes 
alone. 

t,.^     NKRA  Says  2  Cenl.s/Ton  Fair 

The  Montana  30  percent  tax  and  the 

Wyoming    17  percent   tax  are  many 
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limes  higher  than  what  is  necessary  to 
cover  stale  costs  incurred  to  support 
coal  production.  According  to  the  Na- 
tional Economic  Research  Associates 
(ni£Ra),  which  conducted  an  exhaustive 
examination  of  impact  costs  of  coal 
production  in  Montana,  two  cents  per 
ton  is  a  fair  estimate  of  the  cost  that 
coal  mining  imposes  on  local  govern- 
mental bodies — including  schools,  hos- 
pitals, police,  fire,  sewage,  recreation, 
welfare,  libraries  and  general  govern- 
ment. Additional  costs,  including  en- 
vironmental, to  the  state  and  others 
add  four  cents  to  each  ton.  Thus,  nkra 
estimates  that  a  severance  tax  of  six 
cents  per  ton,  or  1.5%  of  value,  is  suf- 
ficient to  cover  legitimate  state  coal 
production  costs. 

The  figures  quoted  by  nera  arc  con- 
sistent with  a  report  recently  released 
by  the  Congressional  Budget  Office 
(CBO).  UsiMg  costs  which  would  result 
in  a  "worst  case  situation,"  the  cBO 
estimates  support  the  conclusion  that 
a  3  to  4  percent  severance  tax  in  Mon- 
tana and  Wyoming  would  be  suffi- 
cient. 

This  same  report  substantiates  that 
revenues  from  coal  production  in  Mon- 
tana and  Wyoming  will  far  exceed  re- 
lated costs:  Wyoming's  1980  surplus  of 
SI 5.7  million  will  increase  to  $328.2 
million  by  1990;  and  Montana's  1980 
surplus  of  $5.1  million  will  increase  to 
$84.8  million  by  1990.  Obviously,  the 
12.5  percent  figure  contained  in  H.R. 
6625,  H.R.  6654  and  S.  2695  is  more 
than  generous  to  these  states. 

U.S.  Aid  Available 

Additionally,  generous  federal  funds 
from  several  sources  are  available  to 
offset  potential  deleterious  effects  of 
mineral  production.  Under  the  Mineral 
Leasing  Act  of  1920,  as  amended,  a 
full  50  percent  of  the  12.5  percent  fed- 
eral royalty  on  coal  goes  directly  back 
to  the  producing  states.  Another  40 
percent  of  the  royalty  is  placed  in  a  rec- 
lamation fund  which  is  used  for  water 
projects  in  western  states.  The  Fuel  Use 
Act  of  1978  authorized  additional  fed- 
eral impact  aid  for  coal-producing  areas^ 
and  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  levies  a  35 
cent  tax  on  each  ton  of  strip-mined 
coal.  Fifty  percent  of  this  figure  is  re- 
turned directly  to  the  state  for  reclaim- 
ing strip-mined  land.  Surplus  revenues 
received  from  this  fund  may  be  used 
for  socioeconomic  impact  costs.  More- 
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over,  the  same  Federal  Reclamation 
Act  and  state  reclamation  laws  in  Mon- 
tana and  Wyoming — among  the  strict- 
est in  the  nation — require  that  all  re- 
clamation costs  be  borne  by  coal 
producers,  rather  than  the  states. 

A  brief  look  at  where  Montana  has 
allocated  its  coal  tax  dollars  is  an  eye- 
opener: 


coal  produced  in  these  two  slates.  T\\: 
coal  severance  (axes  collected  by  Mon 
tana  and  Wyoming  from  these  27  stato^ 
are  expected  to  reach  $360  million  ar; 
nually  by   1987.   in  my  own  stale  o- 
Minnesota  alone,  consumers  paid  ap 
proximately  $16.5  million  in  westein 
coal  severance  taxes  in  1979. 

Since  fuel  costs,  including  these  se-. 


FUND 

FY  79 

FY80 

FY  81 

Trust  Fund 

(50%  beginning  in  1980) 

$10,700,000 

$23,600,000 

$40,300,001^ 

Alternative  Energy  Grants 

$      800,000 

$   1,500,000 

$   2,000,000 

Local  Impact 

$  5,400,000 

$  9,000,000 

$   7,100,00(i 

Educational  Trust 

$  3,100,000 

$  8,900,000 

$  8,000,000 

State  Equalization  Aid 
(State  School  Foundation) 

$  3,200,000 

$  5,200,000 

$  4,000.000 

County  Land  Planning 

$      300,000 

$      500,045 

S      400,000 

Renewable  Resources 

$      800,000 

$   1,300,000 

$   1,000.000 

Parks  and  Cultural  Projects 

$  8,000,000 

$  2,200,000 

S  2,000,000 

State  Libraries 

-0- 

$      400,000 

$      400,000 

The  figures  speak  for  themselves, 
particularly  the  50  percent  of  total  sev- 
erance lax  revenues  allocated  by  law  to 
the  trust  fund — $40.3  million  as  com- 
pared with  only  $7.1  million  for  local 
impact  in  fiscal  1981.  Montana  clearly 
docs  not  intend  to  use  its  severance  tax 
dollars  to  alleviate  the  actual  impact  of 
coal  production.  Rather,  these  millions 
of  dollars  are  being  stashed  away  in  a 
trust  fund  which,  by  law,  requires  a 
three-fourths  vote  of  the  state  legisla- 
ture to  touch  ihc  principal. 

The  ipipact  of  the  excessive  taxes 
being  levied  on  coal  by  Montana  and 
Wyoming  cannot  be  overstated.  Twenty- 
seven  states   will  soon  be  consuming 


erance  taxes,  are  passed  directly  on  to 
bill-paying  consumers  who  have  no 
voice  in  the  tax  level  imposed  by  ihesc 
producing  states,  it  is  the  ciii/.enry  of 
the  27  consuming  slates  who  arc  bear- 
ing the  unfair  burden  imposed  by  Wy- 
oming and  Montana. 

Montana,  Wyoming  'Gouging' 

The  12.5  percent  limitation  coniained 
in  legislation  currently  pending  before 
the  U.S.  House  of  Representatives  and 
Ihc  U.S.  Senate  provides  a  more-ihan 
sufficient  compensation  to  the  stales  of 
Montana  and  Wyoming  for  their  coal 
production  costs.  Simply  slated,  Mon- 
ro aih/ii/iy/  on  f}av.c  46 
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tana  and  Wyoming  are  gouging  the  en- 
ergy-consuming states  to  the  detriment 
of  our  national  energy  policy. 

Opponents  of  badly  needed  remedial 
legislation  have  sought  to  obscure  this 
fundamental  fact  by  charging  that  a 
federal  limitation  on  the  rising  tide  of 
state  severance  taxes  is  an  unprece- 
dented intrusion  on  states'  rights.  In 
fact,  the  very  opposite  is  true.  The  fed- 
eral government  has  in  the  past  stepped 
in  to  impose  tax  limitations  in  those 
^ew  instances  where  states  have  stretched 
their  taxing  powers  to  abusive  levels 
which  threaten  interstate  commerce.  In 
1973  Congress  passed  the  Airport  De- 
velopment Acceleration  Act,  a  pro- 
gram intended  to  stimulate  the  growth 
of  U.S.  air  transportation.  One  provi- 
sion included  in  this  program  was  a 
prohibition  on  state  imposition  of  taxes 
or  fees  on  persons  traveling  by  air.  This 
prohibition  was  the  result  of  a  congres- 
sional finding  that  such  taxes  "inhibit 
the  growth  of  the  air  transportation 
system."  Its  constitutionality  has  been 
upheld  in  the  courts. 


In  1975,  Congress  enacted  the  Se- 
curities Acts  Amendments  of  1975, 
which  included  a  prohibition  of  stale 
taxation  on  certain  transfers  of  slock 
through  a  registered  agent  with  facili- 
ties in  the  state.  This  provision  re- 
flected testimony  before  the  Senate 
Banking  Committee  "that  the  imposi- 
tion of  state  transfer  taxes  may  be 
impeding  the  development  of  a  na- 
tional system  of  processing  securities 
transactions."  Its  constitutionality  it 
also  beyond  question. 

By  enacting  hitherto  unheard-of  coal 
severance  tax  rates,  Montana  and  Wy- 
oming have  acted  in  unprecedented 
fashion  and  made  it  imperative  that  the 
Congress  intervene.  They  have  started 
a  trend  toward  bidding  up  coal  sever- 
ance taxes  with  no  end  in  sight. 

In  1975,  when  the  Montana  legisla- 
ture passed  the  30  percent  tax,  Wyo- 
ming's coal  taxes  were  about  7  percent. 
They  now  total  17  percent  and  Wyo- 
ming Gov.  Ed  Herschlcr  has  twice  at- 
tempted to  add  five  more  percentage 
points  to  Wyoming's  tax.  North  Da- 
kota's tax  has  grown  steadily  to  an  ef- 
fective rate  of  about  20  percent.  And 
New  Mexico  recently  raised  its  coal 
severance  tax  for  the  third  time  in  the 


last  three  years. 

If  the  Congress  does  not  restrain  this 
process,  coal  severance  taxes  will  con- 
tinue to  escalate  to  even  more  danger- 
ous levels,  and  continue  to  balkanize 
our  nation's  progress  toward  the  im- 
plementation of  a  coherent  and  work- 
able national  energy  policy.^ 
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There  are  presently  four  applications 
pending  for  preliminary  funding  for 
synfuel  plants  in  Montana.  The  cost  of 
government  services  to  provide  what 
will  undoubtedly  be  demanded  un^er 
these  circumstances  should  be  app^tr- 
eni.  There  is  no  way  Montana  or  Wy- 
oming could  handle  this  situation  if 
any  of  the  current  bills  limiting  our 
coal  tax  passes  Congress. 

To  date  federal  assistance  has  been 
a  joke.  Assistance  from  Section  601  of 
the  Federal  Impact  Assistance  Act 
amounted  to  S286,000  in  fiscal  1979 
and  $1,080,000  in  fiscal  1980.  Addi- 
tionally we  received  $555,000  from  our 
one-half  of  federal  royalty  income  in 
1979.  Our  coal  board  spends  nearly  10 
limes  that  amount  each  year. 
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Time  and  accuracy  are  very  im- 
portant. Now,  you  don't  have  to  sacri- 
fice one  for  the  other. 

Our  Distance  t\^easuring  Instru- 
ment (DMI)  can  be  installed  on  any 
make,  year,  and  model  of  vehicle.  One 
instrument  can  be  used  between  sev- 
eral vehicles  on  a  quick,  simple  plug- 
in  basis.  This  attractive  feature  will 
cut  your  instrument  cost  in  half  or 
thirds,  even  quarters.  The  DMI  can  be 
programmed  to  display  distance  in 
various  units  (even  meters). 

The  DMI  is  also  available  with  a 
Data  Entry  Option  which  places  non- 
traversable  lateral  distances  into  the 
total  readout. 


46  PUBLIC  piiwiR  November-DcL-enibcr  1980 


:i'^i^ 


'A  AM 


■>  r*f'*  ' 


dl 


Exhibit  VI-4 

7i//^  Oct/f^  /i/iA. 


MINERAL  TAX  TRUST  FUNDS  AND  SPECIAL  FUNDS 
IN  THE  STATES 

BACKGROUND 

Following  are  brief  summaries  of  various  states'  trust  or  other  special 
funds  financed  through  mineral  tax  collections.     Included  are  funds  that  met 
the  following  criteria: 

1.  The  fund  is  comprised  wholly  or  in  part  from  mineral  tax  collections.       I 

2.  The  fund's  principal  is  inviolate,   semi-permanent,  or  at  least  retained 
in  the  fund  at  the  close  of  each  budget  cycle. 

3.  The  fund  is  intended  to  compensate  the  state  for  loss  of  nonrenewable 
mineral  resources,  mitigate  impacts  caused  by  mineral  development, 

or  aid  economic  diversification  development  to  counterbalance  dependence 
on  mineral  extraction. 

Not  included  are: 

1.  School  trust  funds  comprised  of  royalties,  rentals,  or  bonuses  from 
minerals  on  school  lands. 

2.  Land  reclamation  funds  financed  through  "conservation  taxes"  on 
minerals . 

The  summaries  are  intended  to  include  every  fund  in  the  fifty  states 
meeting  the  Listed  criteria.     However,  variations  in  state  statutes'  indices  and 
fund  structure  may  have  obscured  some  smaller  funds.     The  following  proce- 
dures were  used  to  compile  the  summaries. 

1.  Determination  of  all  states  collecting  mineral  severance  or  license 
taxes . 

2.  Research  of  these  states'  statutes  to  determine  how  mineral  revenues 
are  distributed. 

3.  Summarizing  the  characteristics  of  any  fund  meeting  the  criteria. 

4.  Calling  the  budget  office  in  each  state  to  learn  the  current  balance 
in  the  fund  and  verify  the  summary  information. 


ALASKA 
Name: 
Authority : 

Sources  of  Revenue: 


Current  Balance: 
Status  of  Principal: 

Interest: 


Alaska  Permanent  Trust  Fund 

Article  IX,   Section  15,   Constitution  of  Alaska.     The 
article  was  effective  February  21,   1977,  after  receiving 
an  affirmative  vote  of  the  electorate. 

1.  50%  of  all  mineral  lease  rentals,  royalties, 
royalty  sale  proceeds,  net  profit  shares,  federal 
mineral  earned  from  state  lands,  revenue  sharing 
payments,   and  bonuses  from  all  mineral  leases. 

2.  Any  other  money  appropriated  to  or  otherwise 
allocated  by  law  to  the  fund  (Section  37.13.010) 

$1.8  biUion  (June  11,   1981) 

Inviolate.     It  must  be  invested  in  income-producing 
investments  designated  by  state  law  (Section  37-13-120) 

1.  50%  transferred  to  general  fund. 

2.  50%  available  for  dividend  payments  to  Alaska 
residents . 


COLORADO 
Name: 
Purpose : 

Authority : 

Source  of  Revenue; 


Current  Balance: 
Status  of  Principal: 


State  Severance  Tax  Trust  Fund 

"The  fund  is  to  be  perpetual  and  held  in  trust  as 
replacement  for  depleted  natural  resources  and  for 
the  development  and  conservation  of  the  state's 
water  resources." 

Section  39-29-109.     The  fund  was  created  in  1977. 

50%  of  the  revenue  from  the  severance  tax  on  metallic 
minerals,  molybdenum  ore,  oil  and  gas,  coal,   and  oil 
shale  (effective  June  30,   1981).     Prior  to  fiscal  year 
1982,  percentages  varying  from  35-100%  of  the  sever- 
ance tax  collected  from  each  mineral  resource  were 
allocated  to  the  fund. 


$10.7  million  (June  11,   1981) 


It 


The  principal  is  "perpetual  and  held  in  trust", 
may,  however,  be  loaned  to  the  Colorado  water 
conservation  board  for  state  water  projects.     The 
loans  must  be  approved  by  the  General  Assembly  and 
repaid  to  the  trust.     (Sections  39-29-109  and  37-60-122), 


Interest: 


Deposited  in  the  general  fund. 


FLORIDA 
Name: 
Authority : 

Purpose : 

Source  of  Revenue: 


Current  Balance: 
Status  of  Principal: 

Interest: 


Conservation  and  Recreation  Lands  Trust  Fund 

Section  253.023,  F.S.A.,  established  the  fund  in 
1979. 

To  assure  the  availability  of  public  lands  on  which 
to  recreate. 

50%  of  the  a)  revenue  from  the  first  oil  tax  [Section 
211.02(l)(c)],  b)  first  gas  tax  (211.02(l)(c),  c) 
severance  tax  on  solid  minerals  and  phosphate  rock 
[Sections  211.31(l)(a)  and  (3)(a)]. 

$6.3  million 

"Nonlapsing,  revolving  fund."     The  governor  and 
cabinet  may  allocate  money  from  the  fund  to  purchase 
recreational  land  or  preserve  archeological  or  historical 
sites . 

Redeposited  in  the  fund. 


I 


MICHIGAN 
Name: 

Authority : 

Purpose : 

Source  of  Revenue: 


Current  Balance: 


Status  of  Principal: 


Counter- Cyclical  Budget  and  Economic  Stabili2ation 
Fund 

Section  21.402,  M.C.L.A.  established  the  fund  in 
1977. 

To  set  aside  state  revenue  during  periods  of  economic 
growth  to  be  used  to  stabilize  the  state's  financed 
during  periods  of  economic  stress. 

State  general  fund,  which  receives  revenue  from  the 
oil  and  gas  severance  tax.     The  stabilization  fund 
receives  transfers  from  the  general  fund  when  Michigan's 
adjusted  gross  income  grows  by  more  than  2%  per 
year. 

$0.     At  its  high  point  (September,   1979),  the  fund 
contained  $275  million.     The  state's  recession  in 
fiscal  years  1980  and  1981  required  expenditure  of 
this  balance. 

The  money  remains  in  the  fund  unless  real  adjusted 
gross  income  declines  from  the  previous  year.     The 
percentage  decline  is  then  multiphed  by  the  total 
general  fund  revenue  for  the  current  fiscal  year, 
and  the  funds  transferred  to  the  general  fund. 
Some  of  the  funds  may  also  be  used  for  job -creating 
projects  when  unemployment  exceeds  8i 


n. 


Interest: 


Reinvested  in  the  fund. 
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MINNESOTA 

A. 

Name: 

Authority : 

Purpose: 

Source  of  Revenue: 


Current  Balance: 


Status  of  Principal: 

Interest: 
B. 

Name: 

Authority : 

Purpose : 

Source  of  Revenue: 


Current  Balance: 


Status  of  Principal: 


Iron  Range  Resources  and  Rehabilitation  Board 
Account 


M.S. A.   Section  298.22. 
1973. 


The  account  was  created  in 


The  funds  in  the  account  are  used  to  develop  the 
remaining  resources  in  an  area  in  which  distress  or 
unemployment  exists  by  reason  of  the  removal  of 
natural  resources. 

Set  of  the  $1.25  per  gross  ton  tax  on  taconite  and 
iron  sulphides.     The  tax  and  the  amount  allocated  to 
the  account  are  indexed  to  the  steel  mill  products 
index. 

Approximately  $2.8  million  per  year  is  deposited  in 
the  fund  and  expended  for  program  administration 
and  grant  awards.     To  date,  no  balances  have  been 
carried  forward. 

Unexpended  money  in  the  fund  and  aU  money  paid  to 
the  state  from  development  contracts  financed  from 
the  account  are  redeposited  in  the  account. 

Deposited  in  the  general  fund. 


Taconite  Area  Environmental  Protection  and  Economic 
Development  Funds 


M.S. A. 
1977. 


Section  298.223,  established  the  two  funds  in 


To  reclaim  mine  lands,  promote  economic  development, 
and  monitor  mineral  industry-related  health  problems. 

Remainder  of  the  revenue  from  taconite  tax  collections 
after  distribution  to  statutorily  authorized  funds.     In 
1979,  the  funds  received  10.3%  of  the  tax  collections. 
The  Environmental  Fund  receives  2/3  of  the  remainder 
and  the  Economic  Development  Fund  receives  1/3. 

Economic  Development  Fund  -  $20  million 
Environmental  Protection  Fund  -  $15  million  grantfed 
annuaDy . 

Revenue  in  the  Economic  Development  Fund  cannot 
be  spent  until  2002.     The  funds  in  the  Environmental 
Protection  Fund  can  be  spent  for  projects  approved 
by  the  governor  and  a  legislative  advisory  committee. 


Interest: 


Reinvested  in  the  respective  funds. 


■  W 


nobo 


Status  of  Principal: 


Interest: 


The  legislature  may  appropriate  money  in  the  fund 
by  a  3/4  vote  of  each  house.     The  balance  in  the 
fund  must  be  invested  as  provided  in  state  law 
7-27-5. 

Interest  may  be  appropriated  by  the  legislature  for 
the  expenses  of  administering  the  fund  and  for 
capital  outlay  projects. 


NORTH  DAKOTA 

A. 

Name: 

Authority: 

Purpose : 

Source  of  Revenue: 
Current  Balance: 
Status  of  Principal: 


Interest: 


B. 

Name: 
Authority : 

Purpose: 

Source  of  Revenue: 


Depleted  Natural  Resource  Trust  Fund 

Section  57-62-02(2),  NDCC,  estabUshed  the  fund  in 
1977.     The  electorate  gave  the  fund  constitutional 
status  in  the  1980  election.     (Article  X,  Section  21 
of  the  North  Dakota  Constitution). 

Grants  and  loans  are  made  from  the  fund  to  "meet 
initial  impact  affecting  basic  governmental  services, 
and  directly  necessitated  by  coal  development  impact." 

15%  of  coal  severance  tax  collections. 

$9  million  (May  30,   1981) 

"Perpetual  and  "held  in  trust."     However,   the  board 
of  university  and  school  lands  may  make  loans  from 
the  principal  to  local  governments  impacted  by  coal 
development.     Loan  repayments  are  deposited  in  the 
fund.     The  board  may  waive  repayment  requirements 
under  certain  conditions. 

Deposited  in  the  state  general  fund.     If,  however, 
repayment  requirements  are  waived  on  a  loan,  interest 
is  redeposited  in  the  fund  in  the  amount  of  foregone 
repayment. 


Resource  Trust  Fund 

Section  57-51.1-07,  NDCC.     The  fund  was  established 
through  a  1980  initiative  and  amended  by  the  1981 
legislature. 

The  legislature  may  appropriate  funds  from  the 
trust  for  alternative  energy  research  and  water 
development  projects. 

10%  of  the  oil  extraction  tax.     This  tax,  created  by 
initiative,  is  6.5%  of  the  gross  value  of  oil  produced. 


'^ywlEl^i'^ 


iii. 


Current  Balance; 


Status  of  Principal: 


Interest: 


Oil  producers  are  currently  protesting  the  extraction 
tax,   so  the  collections  are  being  held  in  a  suspense 
account.     The  legislature  estimates  that  $28.3  million 
will  be  deposited  in  the  account  by  July  1,   1983. 

The  legislature  may  appropriate  the  principal  to  fund 
water  development  projects  and  energy  research 
projects.     Revenue  generated  from  the  project  is 
redeposited  in  the  fund. 

Deposited  in  the  general  fund. 


SOUTH  DAKOTA 
Name: 
Authority: 
Purpose: 

Source  of  Revenue: 


Current  Balance: 
Status  of  Principal: 


Interest: 


Energy  Development  Impact  Fund 

SDC  10-39A-8.1.     The  fund  was  created  in  1979. 

"For  offsetting  economic,   social,   and  physical  impacts 
resulting  from  energy  development  and  production." 

16.67%  of  the  collections  from  the  energy  minerals 
severance  tax  imposed  on  coal,   lignite,  petroleum, 
oil,  natural  gas,  uranium,   thorium,  and  any  combina- 
tion of  minerals  used  to  produce  energy  (effective 
July  1,   1981).     Prior  to  fiscal  year  1982,   50%  of  the 
collections  were  placed  in  the  fund. 

$978,797  (June  "5,    1981). 

The  funds  may  be  granted  by  the  legislature  to 
mitigate  impacts.     Any  unexpended  funds  are  invested 
according  to  state  law.     The  balance  in  the  account 
may  not  exceed  $1  million;   excess  funds  are  trans- 
ferred to  the  general  fund.     The  fund  will  cease  to 
exist  on  June  30,   1984,  and  the  remaining  balance 
will  be  transferred  to  the  general  fund. 

Reinvested  in  fund. 


WISCONSIN 
Name: 
Authority : 

Purpose: 


Investment  and  Local  Impact  Fund 

W.S.A.   Section  70.395.     The  funds  was  created  in 
1977. 

"That  the  state  may  derive  a  benefit  from  the  extraction 
of  irreplaceable  metalliferous  minerals  and  in  order  to 
compensate  the  state  and  municipalities  for  costs, 
past,  present,     and  future,   incurred   ...   as  a  result 
of  the  loss  (of  minerals)." 


b'^itaOtl'.:' 
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Source  of  Revenue: 


Current  Balance: 


Status  of  Principal: 


Interest: 


2. 


60%  of  the  net  proceeds  occupation  tax  on 
metallic  minerals . 

20%  of  the  occupation  tax  on  iron  ore  concen- 
trate. 


$1.25  million.     To  date,   the  fund  has  received 
$146,000  in  tax  revenue.     The  1977  legislature  appro- 
priated a  $2  million  loan  to  the  fund. 

The  local  impact  board  may  award  grants  "to  munici- 
palities for  costs  associated  with  social,  educational, 
environmental,   and  economic  impacts  of  metalliferous 
mineral  mining."     Any  unexpended  funds  may, 
however,  be  retained  in  the  fund  and  invested. 

Initial  interest  must  be  used  to  repay  the  original  $2 
million  loan  that  established  the  fund.     After  repay- 
ment is  complete,  the  interest  will  be  reinvested  in 
the  fund. 


WYOMING 

Name: 

Authority: 


Permanent  Wyoming  Mineral  Trust  Fund 

Article  15,   Section  19  of  the  Wyoming  Constitution. 
The  section  was  approved  by  the  electorate  on 
November  5,   1974,   and  proclaimed  in  effect  December 
12,    1974. 


Source  of  Revenue: 


Current  Balance: 
Status  of  Principal: 


100%  of  the  following  excise  taxes  imposed  on  all 
minerals : 

1.  2%  of  the  gross  value  of  uranium,   trona,  petro- 
leum, natural  gas,  oil  shale  or  other  fossil  fuel. 

2.  2.5%  of  the  gross  value  of  coal. 

$231,297,100  (June  11,    1981) 

"Inviolate"  and  invested  according  to  state  law. 
However,   the  legislature  may  specify  by  law  conditions 
and  terms  under  which  monies  in  the  fund  may  be 
loaned  to  political  subdivisions  of  the  state. 


Interest: 


Deposited  in  the  general  fund  for  appropriation. 
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DEPARTMENT  OF  COMMUNITY  AFFAIRS 

MONTANA  COAL  BOARD 


Exhibit   VII-1 


CAPITOL  STATION 


STATE  OF  MONTANA 


4061449  2400 


HELENA  MONTANA  59620 


June  15,   1981 


MEMORANDUM 


TO:  Bill   Christiansen 

Attorney  General  's  Office 

FROM:       Murdo  A.   Campbell,  Administrative  Officer(^j5jJj 
Montana  Coal   Board  >— -^ 

RE:  Mill   Levy  Figures   for  Coal    Impacted  Local   Governments 


After  researching  the  mill    levy  situation  for  the  units  of  local 
government  located  in  the  coal   impacted  areas  of  Montana,   it  is  important 
to  base  one's  conclusions  on  the  actual   situation  as   it  exists  and  not 
on  rumors.     The  .often  quoted  statement,   "that  most  local   governments  are 
actually  reducing  their  mill    levies  as   the  result  of  the  coal   development 
in  their  area"   is   false  and  the  following  list  of  examples  will  clearly 
disclose  this  fact. 

Vihen  focusing  attention  on  the  three  greatest  coal    impacted  counties 
in  eastern  Montana,  it  is  shown  that  two  of  the  three  have  had  substantial 
increases   in  their  mill    levies  when   comparing  their  pre-coal    development 
years   to  the  present.     Treasure  County  heads   the  list  in   percentage  of 
increase  with  91%  when  comparing  their  1959   levy  of  32.56  mills   to  their 
1981    levy  of  62.04  mills.     Their  pre-coal    development   three  year  average 
(1967-59)   of  32.04  mills  compared  to  their  latest  three  year  average 
(1979-81)   of  58.16  mills   is   an   increase  of  8^%.     Big  Horn  County   follows 
registering  an   increase  of  29%  when  comparing   their  1969   levy  of  23.91 
mills   to  their  1981    figure  of  30.74  mills.     Their  pre-coal    development 
three  year  average  (1967-69)   of  24.77  mills  compared  to  their  latest 
three  year  average  (1979-81)   of  30.27  mills  is  a  22%  increase.     The  only 
county  showing  a  decrease  in  mill   levies   is  Rosebud  County  where  the  major 
power  plants   are  located. 


J  i'l 


Bill  Christiansen 
June  15,   1981 
Page  two 


When  reviewing  the  figures   for  the  major  cities  and  towns  in  the  im- 
pacted area,   it  is   unanimous  in  that  all   are  currently  at  maximum  mill 
levy  proportions   in  order  to  try  to  keep  pace  with  the  demands  of  the 
increased  population  associated  with  the  coal   development.     Hardin,   in  Big 
Horn  County,  has   increased  their  mill   levy  a  gigantic  114%  from  a  pre- 
coal   development  figure  of  42.49  mills   in  1969   to  their  current  1981   levy 
of  90.73  mills.     Their  latest  three  year  average  (1979-81)   of  81.03  mills 
is  an  88%  increase  over  their  pre-coal   development  average  of  43.05  mills. 
Forsyth,  in  Rosebud  County,  has  registered  a  58%  increase  when  comparing 
their  1969  pre-coal   development  levy  of  43.00  mills   to  their  1981    figure  of 
68.00  mills.     Their  three  year  (1967-69)   average  of  43.05  mills  compared  to 
their  latest  three  year  (1979-81)   average  of  66.00  mills  is  a  53%  increase. 
Hysham,  in  Treasure  County,  has  a  similar  history  with  a  47%  increase  when 
comparing  1969  mills  to  1981   mills  and  a  45%  increase  when  comparing  their 
three  year  pre-coal   development  average  to  their  latest  three  year  average. 

Mill   levy  figures  for  the  School   Districts   in  the  impacted  area  repeat 
the  trend  as   Forsyth,  Hysham  and  Hardin  districts  have  had  large  increases 
v/hile  the  Colstrip  district  reduced  their  levies  corresponding  to  the  Rosebud 
County  percentage  figures.     However,   it  should  be  noted  that  Colstrip  in- 
creased both   their  elementary  and  high  school    levies  over  the  past  year. 
The  elementary  levy  increased  53%  from  10.33  mills  in  1980  to  16.00  mills  in 
1931,  while  the  secondary  increased  a  modest  12%.     Forsyth  elementary  district 
levies  balloned  from  15.66  mills   in  1969  to  59.14  mills   last  year  for  an  in- 
crease of  278%.     Their  1967-69  average  of  15.24  mills  compared  to  their  latest 
three  year  average  of  56.34  mills   is  a  whopping  270%  increase.     Likewise, 
Hysham  elementary  district's   levy  for  1969  of  15.12  mills  compared  to  their 
present  32.89  mi-lls  is  an  increase  of  118%.     Their  1967-69  average  of  13.58 
mills  compared  to  their  latest  three  year  average  of  25.67  mills  is  a  sizable 
89%  increase.     High  school   district  levies  also  increased  for  both  as  Forsyth 
recorded  an  82%  increase  for  their  three  year  average  comparisons  and  Hysham 
registered  a  90%  increase  for  the  same  period.     Hardin  school   district  figures 
are  even  more  staggering  as   their  high  school    levy  of  1.35  mills   in  1969  com- 
pared to  their  current  1981    figure  of  12.97  mills   is  an  uncomprehensible  861% 


i  increase. 

I 


Attached  is  a  list  of  the  figures  and  percentages  used  while  making  the 
comparisons  as  contained  in  this  memorandum. 
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EXHIBIT    1 

UNKNOWNS  -  NATURAL 
Aquifer  interruption 
Uncertainty  of  reclamation 
Subsidence 
Erosion 

Surface  water  leaching  contamination 
Ground  water  contamination 
Land  out  of  service 
Wildlife  habitat  loss 
Wildlife  habitat  more  poaching 
Wildlife  habitat  killed  on  highway 
Blasting  (overburden  and  deposit) 
Compaction 

UNKNOWNS  -  SOCIAL 

Drug  and  alcohol  abuse 

Divorce 

Child  and  spouse   abuse 

j 

Delinquency 
Truancy 

Illegitimate  births 
Crime  in  general 

Inadequate  police,  fire,  sanitation  (services  in  general) 
Farm  labor  competition 
Diesel  repair  mechanics 


